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TEPUTOPIA B MIZDKHAPOJIHOMY IIPABI

YK 341.213.4 3aoopoxcuin Onexkcandp Bikmopoesuu,
npodpe,cCOK . 0. H., 3aBi gyBauy Kaf(dge
| HCTUTYTY MIi XHapogt
Kni Bcbkoro Haul oOHanbH

i m. Tapaca LUWe

YKPATHCBKA IIEHTPAJIBHA PAJIA Y BITHOBJIEHHI TA PO3BUTKY
YKPAITHCBKOI JJEP2KABHOCTI TA CTAHOBJIEHHA KOPJIOHIB

PECITYBJIIKA

CT atrA npumcsesavYeHa poni Ta 3HauyeHHI0O Ykpal
npouec:i Bi OHOB/MEeHHHA Ta PpPo3BMUTKY noBlHOLUBI HEHD
ABTODp aHani sye 3aranbHi 3acapgwu oepXaBOTBO
A1 ANbHOCTI YaliPp, 9 MOKCVH OTBTH-NNDiaBHO&B @A A HOOL S N1 b HOCT I ,
NPO MNPUUYUUHKM Ta HacAi oKW yKnapgeHHa bpecTCbK:
nepeagyMoOBWN YCYHeHHAa LUeHTpanbHOI Pagun BIi O B
M. CkoponapjgcbKoOT 0.

KniwyoBEa: cn¥kpai HCbKa UeHTpanbHa Papa, /
LepXaBHMUIA cyBepeHi TEeT YKpail HMU, YKpal HCbKa
porosip 1918 p.

Ykpaunckaa Ilenmpanvnasn Paoa 6 eoccmanoéienuu u pazeumuu YKpPAUHCKOU
2ocyoapcmeeHHoCmu u cmanosieHuu zpanuy pecnyoauku. CT a T b A nNocBALULEHa
3HayYyeHNW YKpawmHcKkonw UentTpanbHoOon Papgw (YLUP)
NONMTHOULUEHHON YyKpPpaWHCKON 19ty poapcTASHHOEC TanH apl
NPUHLUNBL FTocyagapcCTBEHHON BOpPpeeEOBEBEe f@pmMenH

OCHOBHbBE HaNpaB/leHWHRAPABO®BME KINPLPHAROEMOCT LN,

npuuymHax UM nocnepcrTBugag 3akKknwyeHma bpecTckKoO
npeagnochbAKax ycTpaHeHNs4d LleHTpanbHOM Papgbl
FetTmMmaHaTa [lI. CkoponapgcKor o.

KnioyesBhble cnosa: YKpaunuHcKas UHeHTpanbH:
npaBoOoOTBOpPYECTBO, rocypapcTBeHHGBbN cyBepeHMWU
Pecny6nuka, bpecTtTckuin MumpHbnA porosop 1918 r

Ukrainian Central Rada in the reconstruction and development of Ukrainian statehood
and the formation of the republic's borders . The article focuses on the role and value of the
Ukrainian Central Rada ( UCR ) in the rehabilitation and development of afl¢dijed
Ukrainian statehood in 1917918 .The author analyzes the general principles of the state and
the basic principles of the lamaking UCR , the main lines of its international legal activity ,
draws conclusions about the causes and consequences of the Brest peace treaty in 1918 , as w
as the elimination of the premises of the Central Council of the government and establish a
regime Hetmanate P.Skoropadskogo .

Keywords: Ukrainian Central Rada , the state , d{making , state sovereignty of Ukraine,
the Ukrainian People's Republic, the &tg of BrestLitovsk in 1918
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[Tonii Ilepmioi cBiToBoi BiftHM 1914-1918 pp. Ta rpomaasiHCHKOI BiliHH, IO
posmnouanack y 1917 p. ctaiiu ogHUMU 3 HaWOLIBII TpariyHUX B icTOpii YKpaiHu,
MPU3BEIM JI0 YWUCICHHUX KEPTB cepell BIMCHKOBUX Ta MHUPHOTO HACEJICHHS,
3yOOXKIiHHSI, 3aHEMAay TocrmoaapcTBa. BogHodac, y meil mepiox AOCAT CBOTO TIKY
YKpaiHCbKUIM HalllOHAJTbHO-BU3BOJBHUN pyX. 3aBASKU BijjgaHiii OopoTh0i 3a
BiJTHOBJICHHSI TIOBHOIIIHHOI BIJIACHE YKPAaiHCHKOI JEp)KaBHOCTI OyJI0 CTBOPEHO
VYkpaincbky Hapoany PecnyOmiky. VYkpaincbka peBomtouis 1917 p. crama i1
HAIllOHAJILHOIO, 1 COLIIAJIbHO-EKOHOMIYHOIO.

VYKpaiHCbKUM CYCHUIBHO-TIOJITUYHUM LEHTPOM Ta PYILIIEM BIAHOBICHHS
JIEpP’KaBHOCTI CTajla 3aCHOBaHa Ha mouatky Oepe3ns 1917 p. y KueBi Ykpaincbka
Hentpansna Pana (YLIP). Bona o0’enHana HamioHambHI CWIM  (YKpaiHCBKHX
COILIAIICTIB,  MPABOCIABHOTO  JYXOBEHCTBA,  KYJbTYPHO-TIPOCBITHUIHKHUX,
KOOTIEPAaTUBHUX, BINCHKOBUX, CTYJIEHTCbKHUX, HAyKOBHX Ta HHU3KHA IHIIHUX
opranizamiif). IlpoBimaukamu VYIP cranm Taki BHAATHI TOCTaTl  SK
M.I'pmieecekuii, B.Bunawuenko, C.€Edpemon, C.Iletmopa, [.JlopormieHko,
€.Yukaneuko, [.Ilpar, II.Cre6nunpkuii, H.I'puropiis, @&.MaTymeBcbkui,
B.IlpokonoBuu. Ilepioa aissieHOCTi LlenTpanbHoi Panu, He3Bakarouum Ha BCHO 1l
CYNEpPEWINBICTh, TOMUJIKHA, MPOPaXyHKH, HE JIMIIE TMO3HAYMBCS BIIHOBIICHHSM
MOBHOIIIHHOI YKPaiHCHhKO1 JIEP>KaBHOCTI, a 1 CTaB OJHUM 3 HAMOUIBII BaXKJIMBHUX
eTarniB ii pO3BUTKY.

[Ipomecu aep>kaBOTBOPEHHS Ta MIKHAPOJIHO-TIPaBOBOi JisiibHOCTI YIIP
JTOCHKeHl B poborax Takux aBTopiB sk T.bers, J[.Benenees, l.I'omynsk Ta
H.KopiHeHKoi O.BoﬁKo,ii I.BI/ITaHOBI/I‘-I,iii IO.BOBK,N O.I'aBpuiieHKO  Ta
viii

[.Jloreunenko,” Jlx.I'pinsine,” P.3amosenskmii,” 1.3apiupka,” A.Isanosa,”

C.Kamenko, IT1.Tapan ta B.IlleBuenko,” H. Kosambosa,” SI.Manuk Ta B.ManbkiH,

xiii

(y cmiBaBTOpCcTBI"' Ta  CaMOCTIiHO), B.Mepmxenpkuii, ' T1. Mipuayk,

Xvii xviiiB.COHHaTeHKO,XiXH.TpI/Iry6aXX

[.Mixyrina,""  TI'.Ilamakin, T.IlonKOBEHKO,

JL.Xace,”™ I.Xmemns, ™ JI.SIpour™" ta psiay inmmx. Boasodac, Ha Harry IyMKY,
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aKTyaJIbHIMU 3aBJIaHHSIMH Cy4aCHO1 BITYM3HSIHOI IOPUIMYHOT HAYKH € TIPOBEICHHS
KOMIUIEKCHUX JIOCTI/DKEHb BIJMOBIIHOI TEMAaTHKH, 3 TOUYKH 30py peajizarlii
YKpaiHCHKUM HapOJIOM TPUHIIAITY HAIIIOHAILHOTO CAaMOBH3HAYEHHS, MI>KHAPOIHO-
MIPaBOBOI MISUTBHOCTI HOBITHBOI Y KpPaiHCHKOI JiepkaBu, yrBopeHoi y 1917 p.

Bixe y nenn cBoro 3acHyBaHHs (04.03.1917 p.) VIIP noBimomuia kepiBHUKIB
TumuacoBoro ypsany (crBopeHoro y Ilerporpaai micns JlrotHeBoi peBosrorii 1917
p.) I'.JIeBoBa 1 O.Kepencrkoro npo novarok cBoei nisiibHOCTI. 14.03.1917 p. Ha
VYkpaincbkomy KoomepatuBHOMY 3'i311 y KueBi Oyma BucyHyTa BUMOTa TIpo
HalllOHAJIbHE CaMOBM3HAYEHHs YKpaiHchkoro Hapoay. Jlizep LlenTpanbnoi Panu
M.I'pyiieBcbKUii MPOTOJIOCUB ii TOJIOBHY MOJITUYHY METYy — BUIbHA YKpaiHChKa
JepkaBa y ckiall QeaepaTUBHOI JepxaBHU (3aCHOBaHOI Ha 3eMiiix Pociiichkoi
iMIiepii), 3 mpaBaMu, pIBHUMH IIpaBaM 1HIIMX CKJIaaoBUX (eneparii. BkazaHna te3a
i 6yuta BigoGpakeHa y mocranosax 3'izxy. "

Ha mnouatkoBomy etami cBoro (yHKIIOHyBaHHsS (BecHa-nmito 1917 p.)
[lentpanbHa Pama He craBuia co0l Ha METi MPOTOJIONIEHHS HAIIOHATBHOTO
CYBEpEHITEeTY, TOBHOTrO BijauIeHHs Bix Pocii, xoda BIHCBKOBI CHJIU ISt
CIATPUMKW» Takux Iied Oynu: y cepmHi 1917 p. Ha dponTi nepedysano 27
ykpainizoBanux ausiszii. " Tenepan I1.Cxkoponaacekuii mpononysas YIIP nagaru
40-TuCcsluHMK  yKpaiHi30BaHMU ~ Kopmyc, 1m0  mnepebyBaB Mg HOro
KOMaHyBaHHSIM. ™' 3araoM y TOrOYacHHX BifiChbKax HaTidyBaIOCS Maibke 4 MIIH.

I mpm  upoMy cepem BIMCHKOBUX IIEPEBAXKAIM MPUXHILHHKH

YKpaiHIIiB,
CaMOCTIHHHUIILKAX HOTJISIIIB.

Btim, B.Bunnuuenko y Toi yac ctBepaxyBaB: «He cBoei apmii Ham, comia-
JIEMOKpaTaM 1 BCIM IIUPHUM JIeMOKpaTaM, TpeOa, a 3HUILIEHHS BCSKUX MOCTIMHMX
apmiii». ™" He noBipsroun BiliCHKOBHM 1 JOTPUMYHOYHCH COL{ANiCTHIHHX
MiIXO0/IB, TOMIOHI JAYMKH PO3IAUBUIM W 1HIN TOTOYACHI YKPAiHCHKI MOJITHYHI
minepu, tomy YIP BigMoBusacs 1 Bijg mpomoswuilii I1.Ckopomaackkoro, i Bij
dbopmyBanHs BiacHOoi Ooe3zmatHoi apmii. I[limxomu VYIIP nmo nepskaBHOTO

OyIIBHUIITBA 3MIHWIMCH y>Ke Micist binpmoBuiskoro nepeopoty y Ilerporpazi ta
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HACTYITHOI BIMCBHKOBOI arpeciss MpoTh YKpaiHu: Oylno B3ATO Kypc Ha TMOBHUMN

X sakpimnennit y IV VuiBepcan ma Komcruryuii YHP,

CYBEpPEHITET JIep’KaBU,
npuitaaTiii 29.04.1918 p.

Y kBitHi 1917 p. Oyno npoBeneHo Bubopu LlentpansHoi Panu, Ha sikux Oymno
oOpano 6sm3bk0 150 mpencTaBHUKIB BiJl yCiX TyOepHid, BEIMKUX MICT YKpaiHH,
MOJIITUYHUX MAPTIH, IHIIUX TPOMAJCHKUX OpraHi3ailiif, opraxizaiii HaioHaIbHUX
MeHIIMH YKpaiHu. l'omoBoro VYIIP cras M.I'pylieBcbkuii, 3aCTylIHUKAMU —
B.Bunnuuyenko ta C.€dpemon. llentpansna Paga Buaiimna 31 CBOTO CKJIaay
BUKOHABYMI OpraH — KOMITET, IO 3roJI0M Moyaidu Ha3uBaTu Maoro Paznoro, Ha
4OJIi 3 TUMH XK JisuaMu. ™

bineme mnonoBuHu Micub Yy LleHTpanbhiii Pagi Oyno BigmaHo came
MpeICTaBHUKAM PETIOHIB, HACEJIEHHA SKUX OyJIo, Y 3HAYHIM Mipi, YKpPaiHCHKUM
(KuiBchkoi, BommHCBKO1, ITominsceKoi, ITontaBchKOi, XepCOHCHKOT,
KarepunocnaBcekoi, XapkiBcbkoi, YepHiriBcbkoi, TaBpiiicbkoi TryOepHIi,
Xonmmunn, Kybani, beccapabcrkoi, YopHomopchkoi, Boponi3pkoi ryOpHIiH,
Oo6unacri Bilickka JloHcbKOro, a Takoxk CraBpononbebkoi, Kypebkoi, ['pogHeHChKO1
Ta MiHchKoi ry0epHiii). KinbKicTh MpeCcTaBHUKIB BiJl KOKHOTO PETIOHY 3ajexala
BiJ| BIICOTKY yKpaiHCHKOTO HaceaeHHs. ™

YV Hexnapauii  Ykpaincbkoi  Ilentpansnoi  Pamu, mnpencraBieHii
B.Bunnnuyenkom TumuacoBomy ypsiay 16.05.1917 p., Bumaranocs, mob ocTaHHiH
BUCIIOBUB CBO€ TMPUXWIbHE CTaBJICHHS JO BIANOBIAHUX  «HACTIAJIUBUX
MPOMO3HIii» YKpaiHUiB w010 BiacHoi mepxkaBHocTi. ™" IlepmmM KpokoM
BIJIMOBITHOMY TIporieci, 3rigHo i3 Bumoramu YI[P, mamo © cratu yTBOpeHHS
KpaiioBoi paau Ta mpu3HayeHHS 1O YCIX T'yOepHid 3 YKpaiHCbKUM HaCEJICHHSIM
kpaiioBux Komicapis. ““"OpHaK BOPOXY MO3MLII0 CTOCOBHO BKA3aHHX BHMOT
[entpanproi Pangu 3aiiusB He nume TumyacoBuit ypsn, a i [lerporpanceka Pana
POOITHUYMX Ta COJAATCHKUX JICMYTaTIB, IKY OUOJIIOBAJIN OIBIIIOBUKH.

VYkpimniennss Baaau YHP Ta nuTaHHA [JepKABHOCTI y meperoBopax 3

IHerporpagom. OCHOBHI NPUHUUIIK NPABOTBOPYOI AisisibHOCTI LlenTpanbHoi
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Pagu. Po3ymitoun Oe3nmepcrneKTHBHICTh MoAaibux meperoBopis, 10.06.1917 p.
Vkpaincbka llentpanbna Panma Bupana 1 VYHiBepcas, y sKoMy 3akiuKalia
HACEeJIEHHS JIO CaMOCTIMHOrO  OyIIBHUIITBA  HAIIOHAJTBHOI  YKpaAiHCHKOI
nepxkaBHocTi: «Hapoxe ykpaincekmit! OmamHI cami OyaeMO TBOPUTH HaIle
XKUTTA...BCl 3aKOHU, 1110 MaIOTh AaTH TOM yCTpiil B YKpaiHi, Mae mpaBo BUJABATU
TinbKH Hamre YapeuTenbHe 3i6panas». "

15.06.1917 p. YIIP cTtBOpmiia ykpaincbkuit ypsia — ['eHepanbHuil cekperapiat
(I'C). MicueBumu opraHamMu CcTajqud TYOCpHCBbKI Ta TIOBITOBI paju, BOJOCHI,
CUIbCBKI HapoJH1 ympaBu. Jlo ckiagy ypsny YBIMIUIM IeHepajbHI CEKpeTapcTBa
(MiHICTEpPCTBA) — BHYTPINIHIX CHpaB, 3E€MEIbHUX CIIPaB, MIKHAIIOHATBHUX
BIIHOCUH, CYJIOBUX CIpaB, (PIHAHCOBUX CIpaB, XapyoOBUX CIIpaB, UUISIXIB
CIOJyYECHHS], Y €BPEUCHKUX CIIpaBaX, y MOJbCbKUX CIIpaBax, MOIITHU 1 Teynerpady.
3rooM KillbKiCTh TeHEpaIbHUX CEKPETApCTB 30inpmmnacs qo 14,

TumyacoBuil ypsa 0yB noctaBiieHud nepes; (pakToM (YHKIIOHYBaHHS HOBOT'O
ypany YKpaiHu, iIrHopyBaTH SIKUi OyJI0 HEMOKJIMBO: BIPOAOBXK MicAld (ceperrnHa
TpaBHs — cepenrHa yepBHA 1917 p.) curyauist KapAMHAJIBHO 3MIHWIIACS HA KOPUCTh
YKpaiHCBKOi CTOPOHHM. /[Ba BIMCHKOBUX Ta CENIIHCHKUW 3'i3/1M, MPOBEACHUX Yy LEH
nepioj, 3acBimumnau miATpuMKy nii YIP mupokumMu BepcTBaMM YKpaiHCHKOTO
Hapoay. Jlinepu 3’1311B yBidinum 1o ckiany [enrpansnoi Pagu. {entpansua Pana
CTaJla TIMPOKUM TMPEACTABHUIILKIM OPTaHOM, CHPAaBXKHIM MapIaMeHTOM, SKHil
MOBUHEH OyB 3axXWIIATH I1HTEPECH BCIX HaIllM, COLIAJIBHUX TPYyN Ta BEPCTB
HacenenHs Ykpaimm.

16.06.1917 p. TumuacoBuii ypsig OyB 3mylneHud Bumatu Bimo3By 10
YKpaiHCBhKOTO HapoJly, B sIKiil BiH BU3HaB Biaay YIIP Ta moromxyBaBcs BUKOHATU

XXXVil

BHUCYHEHI HEI0 BUMOTH.”  (OCHOBHI JIOMOBJIEHOCTI, JOCSTHYTI Ha JIBOCTOPOHHIX

neperoBopax, Oyau 3aKpirieH] y IBOX MapaebHUX HOPMAaTUBHO-TIPABOBHUX aKTaxX

—  Jlexnapauii TumuacoBoro ypsamy " ta II Vmisepcami VYxkpaincbkoi
XXXiX

IlentpansHoi Panw, npuitHatomy 30.06.1917 p., ane onpuatogHEHOMY

03.07.1917 p., sk 1 Jexnapariisa. He3Baxaroun Ha Ba)XJIUBICTh LIMX aKTIB, IXHIMHU
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CYTTEBUMHU BaJamMHu OynHM BiACYTHICTH HOpM miogo kommereHmii I'C YIIP Ta
HEBU3HAYCHICTh aJIMIHICTPATUBHUX KOPJOHIB YKpaiHU.

Onnak, TumyacoBui ypsa TOPYWIUB JOCATHYTI JOMOBJIEHOCTI 1 Yy
TumuacoBiit iHCTpyKIii ['eHepanbHOMYy cekpeTtapiatoBi TumyacoBoro ypsiay B
VYkpaini Big 04.08.1917 p.XI 3HAYHO OOMEXMB IIPABOBHI CTaTyC YKPaiHCHKOIO
ypsiay," BusHaumBmm, mo I'C Mae mnpusHadaTHcss THMYAacOBHM YpSIIOM 3a
npono3utiisiMa  LlentpanbHoi Pagu, 1 HaguIMBIIM MWOro 3HAYHO BYXKYOIO
komriereHnio. HOpucnukinii I'C, BignmoBigHo 1m0 I[HCTpYKIi, MiIJsTand TUIBKU
n'Th 3 JAEB'ATH YKpaiHChbKUX ryoOepHid — KwuiBcbka, BosmHcbka, [loginbcbka,
lii

[TonraBchka Ta YepHIriBcbka (3a BUHSITKOM MIBHIYHUX MOBITIB).. He3Bakarouu Ha

OypxJyHBI npoTecTu OaraTthox uieHiB YIIP, BoHa BumyIieHa OyJjia MOroAUTUChH Ha
JiEO [IBOTO aKTY, " OCKiMBKH HEM GYII0 3aKIaCHO TTiABATHHHA BIACHE YKPAiHCHKOI
JIePKaBHOCTI.

OpHak, OCKIIbKM 3a [HCTpyKII€IO 1HIN YKpaiHChKl T'yOepHii (XapKiBChKa,
KarepunocnaBceka, XepcoHcbka Ta TaBpilicbka) Malld MPaBO MPHUEIHYBATUCH 10
VYkpainu nmig Braagoro YIIP ta I'enepanbHOro cexperapiary 3TiIHO 13 PIIICHHIMHU
3€MCTB SIK OpTaHiB MICIIEBOTO CAMOBPSAYBaHHS, Y BKa3aHUX T'YOEpHISIX Y HACTYMHI1
MICSIIl PO3TOPHYBCS MACOBHMM CTHXIWHMNA, 1 CHpaBll HApPOJIHUN, 00’ €IHABUMN
pyX.X"V YucnenHi ryOepHChbKI 3’131M TNPUUHSIM PpIIIEHHA MpPO MNpPUETHAHHS
BIJIMOBITHUX TEPUTOPIN 7O YKpaiHCHKUX 3eMelb mija Bianoro llenTtpanshoi Pagu.
OcTaHHsl, TAKUM YUHOM, TMOUIMPHUIIACH HA TMEPEBAKHY OIIBIIICTh YKPAiHCHKUX
eTHOTpadiyHUX 3eMeb, 10 O PEBOJIIOLIT BXOIWIU 10 ckiaay Pociiicbkoi immepii
(29.09.1917 p. T'enepanbhuii cekperapiar YIIP npwuitHSB  BiAMoBigHY
JHexnapaiiito).

V¥ Bcix mictax Ta TryOepHisix OyJlo CTBOPEHO BIMCHKOBI paju, siIKi aKTUBHO
dbopmyBanu 30poitHi cunu Ykpainu, llentpansHoto Pamoro Oyino mpuiiHATO
pILIEHHSI MPO OMOJATKyBAaHHSA HACEJICHHS €IWHUM HAI[lOHAJIbHUM MOJATKOM, a

TaKOX MPO YCYHEHHS 3 MICIIEBOI aJMiHICTpaIlii BOPOXHX IMOAO0 YKpaiHW CHII

| - .
Tomo.”" Bylo BUpILIEHO CTBOPUTH II'ATh CEKPETAPCTB, HE BKa3aHUX y THMUYACOBIl
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THCTPYKLIi — MPOJOBOIBCTBA, TPAHCHIOPTY, 3B'SI3KY, CYy/IOBUX Ta BIHCHKOBUX CIIPaB.
[lepenbayanoch HagaTH AEp>KABHO-TIPaBOBUM XapakTep «BUIbHOMY KO3alTBY» —
TEPUTOPIAIbHUM BIMNCHKOBHM (OpMYBaHHSIM, Ha SKI MOKIaaamucs (QyHKIIT
OXOpoHU mpaBomopsiaky B Ykpaini. 01.10.1917 p. Oymo Bumano 3BEpHEHHS
['eHepanbHOTO CceKpeTapiaty a0 ykpaiHcbkoro Hapony. Llentpansna Paga ta I'C
MOBLIOMJISUTM, 10 OepyTh Ha ceOe BCIO BIANOBINATBHICTH 32 CTAHOBHILE B
Yipaini.,

Uepes aBa ani ['eHepanpHuil cekperapiaT po3poobuB 1 3aTBepuB Jlekiapaiiito,
sKa PO3IIHUPHIIa HOTO MOBHOBAKEHHS. Y TOUHIOBAJIACSd KOMIIETEHIISI CEKPETapCTB

ta I'C B mimomy. ™

Bxe HacTynHOro 1Hs Oyi0 BUIAHO BiAMOBLAHUI MeMopaHayM
['enepanbHOro  cekperapiatry Ykpainm TumuacoBomy ypsany Pociiicbkoi
pecr1y6J1iI<I/1.X'Viii OcranHiéi O0yB mocrtaBiieHui niepes ¢akroMm Toro, mo YIIP crama
KOHTPOJIIOBATH MEPEBAXKHY OUIBIIICTh YKPATHCHKUX 3€MEJIb KOJIUITHRO1 POCiiichKOi
MIIepii.

3a uac cBoro icHyBaHHS ['‘eHepanbHul cekperapiar mnpoBiB mnoHan 30
3acilanb, Ha SKUX Oyyio po3mgHyTO Onm3bko 100 nUTaHb BHYTPIMIHBOL 1
30BHIIIHBOI MOJITUKK. HalOupm1 yacto oOroBOprOBAIMCh NMUTaHHS (DIHAHCOBOI
nomituku. ['C migrorysaB mnpoektu noctaHoB Ilnenymy llenTpanbHOi pagu mpo
BBEJICHHSI YKpaiHChKOIO POrPECUBHO-TIPUOYTKOBOTO OIMOJATKyBaHHS,
NI03E€MEIBHOTO noAaTKy o 10 xom. 3 JecSITHHM Ta OAHOYACHOTO ONOJATKyBaHHS
POOITHHUKIB 1 CITy>KOOBIIIB y po3mipi 25% omHomeHHOro 3apo0iTKy. Ha 3acimanHsax
['eHepanbHOTO CekpeTapiaTy po3TJsIaiucs 1 MUTAHHS CYJI0YCTPOIO, BICHKOBOTO
OyAIBHUIITBA, OCOOJIUBY yBary Oyji0 MPUAUIEHO MUTAHHAM 30BHIIIHBOI MOJITUKH
Ta MI>)KHAPOIHO-TPABOBOI mistteHOCT. "™

3aranom, BHyTpiuHs noituka Y1IP 3aificHIoBanach y comiaaicTHIHOMY IYyCl,
o BiIOOpa3wiock B ii MpaBOTBOpUIN AisTbHOCTI. OKpIM YOTHPHOX BIJOMHX
yHiBepcaniB Ta Koncturyuii, podora Haj sxoro Benach 3 yepBHA 1917 p. (y

HiJCYMKY, BOHa Oyna mpuiiHsATa HanpukiHii kBiTHA 1918 p.), Oyno 3aTBepmxeHo

3akoH «IIpo mpaBonactymHuuTBo» Ta «lIpo BMOOpPM 10 ycTaHOBUMX 300piB
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Ykpaincekoi Hapomnoi Pecrry6miku» Bim 25.11.1917 p., 3akon «IIpo TumMuacoBwmii
JIep>KaBHUM yCTpi171»I ta «IIpo momatku» Bixg 09.12.1917 p., «IIpo YkpaiHcbky

akameMiro mucrenrB» Bim 05.12.1917 p., !

«IIpo yTBOpEHHS THUMYacOBOTO
['enepansHOTO Cymy» Ta «IIpo 3aBeneHHs amensmiiaux cymaiB» Bim 16.12.1917 p.,
«IIpo ymoBu oOcapkeHHS 1 TMOpsAAOK oOpaHHsS cyaniB ['eHepanpHOrO 1
anemsinaux cyaiBy Bin 23.12.1917 p., «IIpo ymopsmkeHHST TPOKYpaTOPCHKOTO
Harsiny B Ykpaini» Big 03.01.1918 p., «lIpo Bumyck Aep>kaBHUX KpEIUTHUX
outerie YHP» Bin 06.01.1918 p."i, «IIpo BOCEMUTOIMHHUIA POOOYUHN JECHBY» BIJ
25.01.1918 p., 3emenbuuii 3akoH Bix 18.01.1918 p.,Iiii 3akoH «lIpo nmepxkaBHy
MoBY» Ta «lIpo rpomansHcTBo VYkpaincekoi Hapoanoi PecmyOmiku» Bin
04.03.1918 p., «IIpo moxin Ykpainu Ha 3emui» Big 06.03.1918 p., «IIpo nepxaBHy
cumBouTiKy» Bin 12.03.1918 p., «IIpo HaiioHaIpHO-TIEPCOHATIBLHY aBTOHOMIIOY» BIJ
02.04.1918 p."v, «IIpo TumuacoBi po3nucku BuaatkiB Ha 1918 pik» Bix 11.04.1918
p., «IIpo Bumyck 3000B's3aHb JepkaBHOi ckapOHull YHP Ha 3a0e3nedyeHHs
rpomioBux 3HakiB B cymi 500 mim kapOoBaHIliB» 1 «[Ipo BUITyCK po3MIHHUX MapoK
nepsxaBHoi ckapOHui» Bia 13.04.1918 p., «IIpo rapanTii HETOTOPKAHHOCTI YJIEHIB
LlenTpaibHoi pagm» Big 16.04.1918 p."

3akoHo/aBua AisuTbHICTE LlenTpanbHoi Pagu cipsmoByBanack Ha BUPIIICHHS
HaMOUIbII BAXKJIMBUX NPOOJEM B OCHOBHUX cdepaxX CyCHUIbHUX BIIHOCHH — Y
dbinaHcoBId cdepl, CYTOYMHCTBI, IMOJO 3aXUCTy IpaB 1 CBOOOJM JIOJUHU Ta
IpOMaJISIHUHA, BIIHOCHH IIOJO 3eMJi Tomlo. BoaHouac, Ha 3akoHOMABYIN 1
paBo3acTOCOBHIN  aAisuibHOCTI  YIIP mo3Hauwiuch MOJITHYHI  MOPUCTPACTI,
17IeaJIiCTUYH]  COLUaNICTUYHI HAcTpoi, BIJICYTHICTb JOCBiNY, HEMOCHIJOBHICTH 1
HepIy4icTh Yy pedopMyBaHHI CYCHUIBHUX BiAHOCHH, MPOOJIEMU CTBOPEHHS
e(eKTUBHOI BJIAJIHOI BEpPTUKAJIl BUKOHAHHS pIIIEHh B CKJIQJHUX TOTOYACHUX
yMOBaXx.

Pa3zoM 3 TUM, BUXOZSYM 3 3a3HAYCHOI'O, MOKHA KOHCTAaTyBaTH, L0 YKpalHa
BIJIHOBWJIA BJACHY JepkaBHICTh He michs mpuitHatTa Il YwuiBepcamy Bifg

07.11.1917 p., skum Oysno 3acHoBaHO YkpaiHcbky Haponmny PecnyOumiky, a 1 10
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3aTBEP/KEHHSI BKA3aHOTO HOPMAaTHBHO-TIPABOBOro akTy. llpu mpomy, BiAMOBiIHA
Te3a JIOBEJIEHA HE JIMIIE HAsSBHICTIO (pOpMaibHUX O3HAK Jep)kaBu (Hacammepen —
(GYHKI[IOHYBaHHSIM OpraHiB BIaJH, IO TOMIMPIOIOTH CBOIO KOMIETEHIII0 Ha
BU3HAUEHY TEPUTOPIIO), a 1 IOPUIUYHO 3aKPIIJICHUM BU3HAHHAM JIE€P>KaBHOCTI
VYkpainu Biagoro Pociiickkoi nepkaBu.

OxpiM BIIHOBJICHHS JI€P>KaBHOCTI YKpainu, nocsrHeHHsaM L[P € 1 mpuitHarTs
OCHOBHOTO 3aKOHY Jiep>KaBu, poOoTa Haja SIKUM TpuBajia 3 cepeaunu 1917 p. Ha
Crpomiii cecii YIIP nampukinmi 1917 p. M.I'pyieBcbkuii 3p0OUB J0MOBIIb MPO
poOOTYy  BIAMOBIIHOT Kowmicii.,"'y niacymky, Llentpansna Paga mnpuiinsiia
Koncrurymito («Cratyt mpo aepskaBHHM ycTpid, mpaBa 1 BoibHOcTi YHP») B
OCTaHHIA JeHb cBoro ¢yHkiioHyBaHHS — 29.04.1918 p.'vii 3Bakaroud Ha II€,
CratyT cii po3risiiaTi pajiie ik CUMBOJI JIOBEPIICHOCTI JIEPKABHOCTI, a HE K
HOPMATUBHO-TIPABOBUM aKT, CIPSMOBAHWNA Ha KOHKPETHE 3aCTOCYBaHHS MOTO
nojoxkeHb. CtaTyT ckiaganacs 3 8 po3aiaiB 1 85 cTtaTeid, B AKUX MICTHIMNCh HOPMU
npo mpaBa TrpomaasH Ykpainu, opranu Biagu YHP, Bcenapoani 36opu YHP,
CYJIOBY CHUCTEMY, HalllOHaJbHI COIO3W, THMYACOBE MPUIMHEHHS TPOMAJSIHCHKUX
cBO0O/I.

VYkpaincbka Hapomna PecmyOunika mporosonryBajach — «CYBEPEHHOIO,
CaMOCTIIHOIO 1 H1 Bl KOTO HE 3aJIEKHOIO» JEPKABOIO, B SIKIM HOCIEM JE€P>KABHOTO
CYBEpPEHITETY € yBeCh HapoJl YKpaiHu, BCl TPOMAJSTHU YKpaiHH, 10 MPOKUBAIOThH
Ha ii TepuTOopii, 1 3INCHIOIOTH CBI CyBepeHITeT Hapoa uepe3 Bcenapoani 36opu
VYkpainu.

Teputopiss Ykpainum mporojomryBajgacs €IMHOK Ta  HEMOJAUIBHOIO,
rpoMajsiHaM rapaHTyBaJIMCh LIMPOKI MpaBa Ta cBoOoau. Cepen HUX — PIBHICTH Y
IPOMAISTHCHKUX 1 TIOJIITUYHMX MpaBaxX HE3aJeKHO BiJl CTaTi, HAI[IOHAJIBLHOCTI, pacH,
BIpPOCTIOBIJaHHS, OCBITH, MAifHOBOTO CTaHy; MPaBO HA HEJOTOPKAHHICTh OCOOW,
YKUTIIA; MPABO HA TAEMHMUITIO JIMCTYBaHHS, CBO0OO/Ia CJIOBA, APYKY, BIPOCIOBIIaHHSI,
CTBOPEHHsI OpraHizaiiii 1 COI03iB; MpaBO Ha CTpPalK, OKPIM BHUIIAJKIB, B SIKUX

BKa3aHi Jii HE € KPUMIHAJIbHUM 3JI0YMHOM; CBOOOJIa BUOOPY MICIIsl MPOKUBAHHS 1
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nepecyBaHHs; MPaBO Ha 3aXUCT YECTI 1 T1IHOCTI; aKTUBHE Ta MAacUBHE BHOOpYE
paso.

Brnanga mopimsiack Ha TpHW TUIKM — 3aKOHOJIaBUy, BUKOHABYY 1 CYIOBY. 3a
dbopmoro mpaBminEgs YHP wmama Oyt mapiaMeHTCBKOIO — PeCITyOJIiKO¥O.
CynounHCTBO Majio OyTH YCHHUM 1 TJIACHUM, yC1 TPOMAJISiHU, HE3aJIekKHO BiJ MOCA/,
— pIBHEMH TIepej| CyIoM i [epel 3aKoHoM. '

Koncrutytiss YHP Oyna noctaTHRO MpOrpecHBHOIO 3 MPABOBOI TOYKH 30DY,
IpoTe€ BOHA XapakTepu3yBaiach 1 cyrreBumu Bagamu. Cepen HHX —
JEKJIApaTUBHICTh TOJIOKEHb, HEBU3HAYEHICTh (DYHKIIM OpraHiB BiaJd Ta IXHIX
MPaBOBITHOCHH, BIJICYTHICTh IOJIOKEHb PO OCHOBHI 3acajy BHYTPIIIHBOI Ta
30BHIIIHBOI MTOTITUKHU, HEBU3HAYEHICTh TepuTopii PecyOmiku.

Mixknapoano-npaBoBi BigHocunun IlenTpanbnoi Pagum B ymoBax
7KoBTHEBOr0 mepeBOpOTy Ta OUILIIOBMUBLKOI arpecii. bpecTrcbkuii MupHui
nporosip 1918 p. MixxHapo/iH1 BITHOCUHU MaJIM JOJICHOCHE 3HAYEHHS ISl MOJIO101
VYkpaincbkoi aepkaBu 1 craHoBuiud 90% yciX YMHHHKIB, IO BIUIMBAIM Ha ii
MaifOyTHE MPOTATOM BCHOTO Mepioy Y KpaiHCHKOT peBon}ouﬁ."X [le TBepmKEHHS,
Ha Hally AYMKY, Y MOBHIi Mipi cripaBeniuBe 1 A AisuibHOCTI LlenTpansHoi Paawy,
0COOJIMBO y TEpioJ, IIO PO3MOYaBCs IMicis 3axomuieHHs Biaau y Ilerporpami
OUIBIIOBUKAMH HAMPUKIHII XKOBTHS 1917 p.

Bnacmigok nux momii, YIIP, mo He mama Hamipy BHU3HABaTH 3BEPXHICTh
3aKOJIOTHHKIB,  OTpMMaJla  MOJXJIWBOCTI  JJId  TPUCKOPECHHS  TIPOIIECY
nepxxaBotBopenHs. [lpuitnaruit 07.11.1917 p. III VYHiBepcan mnporonocus
cTBopeHHs1 Ykpaincbkoi Hapomnoi Pecnybmiku (YHP): «Bigauni Ykpaina crae
VYkpaincekoto Hapoanoro PecnyOmikoro. He Bigauisitouuch Bl pecryOTiKu
Pociiicekoi 1 30epirarouu €AHICTh ii, MU TBEpPJO CTAaHEMO Ha HaIllli 3emMJi, 100
clJlaMd HamuMH noMmortu Bciit Pocii, mo6 Bcs pecmyOnika Pociiiceka crana
denepaiti€ro piBHUX 1 BUIBHUX HapO).IiB».IX

Omxe, monoxeHHs Tpo deaepaiito, MONpyd BCl HOBI MOJITHYHI peaii,

YEepBOHOIO HUTKOIO MPOXOJATh 1 uepe3 Lied yHiBepcasl. Xouya WIIOCs, 3HOBY K
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Takd, He MPO aBTOHOMIIO y ckiaai Pocii, a mpo ¢denepamuiro piBHUX pecmyOmik
(mepxas), no skoi ysinum 6 Kpum, Kaskas, Biiicbko Jloncbke, Kybans, Culip,
Momnmosa, bamkupis. Ilentpansna Panga 3aknmukana iX CTBOPUTH COIIAiCTHYHI
pecmyOuiky, ki W yBidnum © 70 Takoi ¢eneparii, 3 SIKOO MOTJH IIBUIIIE
3amuputrcs HimeuurnHa ta ABCTpo-YropiiuHa.

IIT YHiBepcan BCTAHOBUB HOB1 TEPUTOpiaibHI MEX1 YKpaiHH, BKIIOUHUBIIU JI0
ii cknany KarepunocmaBcbky, XapKiBChbKY, XEPCOHChKY W 4yacTUHY TaBpiiChKOi
ryGepHiil. Mmuiocs Opo MOXKIHBICTH JOMy4eHHS 10 YKpalHM Ha OCHOBI
BOJICBUSBIICHHS HaceneHHs Kypruau, Boponexunan, X0oIMIIMHA, a TAKOK HUZKU
CyciiiHIX TyOepHili 1 oOnacTeil, B SKMX Ha 3HA4YHIA TEPUTOPIi MepeBaXKaIu
yKpainii. PocisiHam, moisikam, €BpesiM Ta I1HIIMM HalllOHAJbHUM MEHIIMHAM
HajaBanacs B VYKpaiHi IIMPOKAa HAIIOHATIBHO-IIEPCOHANBHA ABTOHOMIsL. XByiio
BU3HAYCHO 1 J[eHb BUOOpIB 10 YKpaiHChkux YcTraHoBuYuX 300piB (27.12.1917 p.), 1
neHb ixHporo ckiaukanHs — 09.01.1918 p. Kpim Ttoro, VYuiBepcamom Oyio
3a/ICK/IAPOBAHO IIHPOKE KOJIO MOJITHYHKX i COLialbHUX [IpaB Ta cBo6ox. "
binpmoBuku, y cBow uyepry, 26.10.1917 p. npuiiHanu po3poOneHuit
Ixiii

B.Jleninum [exper mpo mup,  02.11.1917 p. — [deknapaiiito nmpaB HapoziB

Pocii.”" V 1ux akTax BOHM MPOTONOCHIIH TIPABO HAPOJB HA CAMOBH3HAYCHHS A
710 TIOBHOTO BiIOKPEMJIEHHS 1 YTBOPEHHSI HALIIOHAJIbHUX JIepXkaB. TUM He MEeHII, 1€
HE 3aBaguiio iM yxke He3abapoMm (Hampukidii 1917 p.) posmouaTu BiHCBKOBY
arpecito nmpoTu YKpaiHu.

[Mpwitastuii y neit nepiog (11.01.1918 p.) IV Vuiepcan YIIP mporonocus
JepkaBHUN cyBepeHiTeT Ykpainu: «OmuuHi YkpaiHceka Hapomgna PecmyGmika
CTa€ CaMOCTIMHOIO, H1 BiJl KOTO HE 3aJIEKHOI0, BUILHOIO, CYBEPEHHOIO JIEP3KaBOIO
YKpaiHCBKOTO Hapoqy. 30 BCiMa CyCIOHIMU jAepxaBamu, sik To Pocis, Ilonbiia,
ABctpist, Pymynis, TypeuunHa Ta iHIII, MA X04€MO KUTH B 3T0Jl1 i MPUS3HI, ajie Hi
OJIHA 3 HUX HE MO’K€ BTPYYATUCS B )KUTTS CAaMOCTIHHO1 Y KpaiHChKoi PecmyOmikm».

VYHiBepcamom OyJi0 OTOJIONMICHO, IO Biaja B YKpaiHI HaJEKaTUME TUTbKU

Hapoay YKpaiHu, BiJl IMEHI SIKOTO, /10 CKJIHMKaHHS YKpaiHChKUX Y CTaHOBUMX
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300piB, Oynae mistu Ykpaincbka Llentpansna Pana Ta ii BukoHaBumii opran — Pana
Hapoanux MiHiCTpiB.IXV Ockinbku y 1V VHiBepcam Teputopis Hezanexnoi YHP
He OyJia OKpeclieHa, BOHA 3ajuIiaiacs y Mmexxax, BuzHadeHux III YHiBepcamom.

IV VHiBepcan 3aBepUIMB MpOIEC CTAHOBIEHHS CYBEPEHHOI YKpaiHCHKOI
I[Cp)KaBI/I.IXVi 3BicTKa mpo mporoJioleHHs cyBepeHitery YHP mBuuko obnerina
CBIT, BHUKJIMKaJla 3aXOIUICHHS YKPaiHCHKOI J1acliopH, OTpUMaia BU3HAHHS PsAy
nepxkaB cBity. Y 1918 p. cyBepeniter Ykpainu BuzHamu: Pymynis, @paniis,
Benuka bpuranis, Cnonydeni [lltatn Amepuku, Himeuunna, ABcTpo-YropiuHa,
bonrapis, Typeuunna, fAnonis, Kurait, Ilopryrams, Hauis, I'peuis, Hopseris,
Ipak, Icnanis, ®innsguais, [oasma, Heeris, [lBetimapis Ta psia iHIIHX nepmaB.'XV"

Boanouac, B yMoBax HacTymy 30poiiHux cui PaasHcrkoi Pocii LlenTpansHa
Pana npogosxuiia AuBHY (0COOIMBO ISl TOTO MOMEHTY) TOJIITUKY «HalddizMy».
26.12.1917 p. 1P BiampaBuna y BiAcTaBKy mianojgkoBHuka B.[laBnenka,
31.12.1917 p. — C.Ileraropy, 04.01.1918 p — renepana I1.Ckopomancekoro.”™"
16.01.1918 p. 6yno yxBaneno 3akoH «IIpo yTBOpeHHS YKpaiHCHKOTO HapOIHOTO
BilicbKa (HapOAHOI MUIILIT)», 3@ SIKUM yCl HasiBHI PETyJISIpHI YaCTUHU YKPATHCHKOT
apmii miasArainm poscpopMyBaHH}o.'XiX CrpaBXHIM >KaxiTTAM 1 JAEMOHCTPALIEI0
3ryOHocTi BianmoBigHoi mnonituku YIIP crama Bimoma OutBa minm Kpyramu
29.01.1918 p. mix 4-TUCAYHOIO OLTBIIOBUIIBKOIO apMI€IO0 Ta 3arOHOM 3 KHIBCHKHX
CTYyJICHTIB 1 OIMIIIB BIILHOTO KO3allTBa, IO 3arajoM HapaxoBYBaB OJIM3BKO

o
YOTHPHOX COTEHb BOSKIB.

Bxe 08.02.1918 p. OunpmioBuku 3axonwim Kuis,
BUMHUBILIM CIIPABXHIO P13HIO, 1110 TOBTOPUIJIACH 1 B IHIIMX MICTaXx.

B ymoBax pansHchbkoi HaBanmu BimOysiach 3HaKOBa MDKHApOJHA TMOis, SKa
copusuia il BIAOMTTIO, a TaKOXX BHPIIICHHIO HHU3KKM MDKHApOIHO-TIPABOBHUX
npobsieM YkpaiHu, — MHUpHI TEPEroBOpH 3 JepkaBamMu YeTBEpHOro COH3Y Y
rpymui 1917 — ciuni 1918 pp. y Bpecr-JTuroebky.™ 29.12.1917 p. Misictp
3aKOpAOHHMX cripaB ABcTpo-Yropumuu O.UepHiH Bia iMeH1 aepxkaB UeTBepHOTO

COIO3y 3asiBUB TPO BHU3HAHHSA YKPAiHCBKOI Jeneraiii CcaMOCTIHHUM 1

YIIOBHOBAXCHUM  IIPEIACTABHULITBOM  HE3aJle)KHOI  YKpaiHChbkol  Hapoanoi
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PecriyOmiku. AHanoriyHy 3a XapakTepoMm 3asBy 3poOWB 1 TojoOBa menerarii
Pansacekoi Pocii JI.Tpompkuii. Takum ywuHOM, OunbmioBuiibka Pocis de jure
BHU3HAIA He3anexkHicTh Y HP.

09.02.1918 p. ykpaincbka neneramis y ckiami wieHiB YIIP O.Cesproka,
M.JIrobuncekoro 1 M.JIeBuTchkoro mignucana bpecrcbkuii (bepecrelichkuii)
MupHU  goroBip 3 Himewunmnoro, ABctpo-Yropmmuoto, bonrapiero Ta

o
Typeuunnoro.”™"

Bbpectcbkuit MUpHHIL TOTOBIp MICTUB IMOJOXEHHS PO BU3HAHHS
camocTiitHocTi YHP, okpecnenHsi i KOpJOHIB; MOPSJOK €Bakyarlii 3 YKpaiHu
AHTAHTIBCBKUX BIHWCHK; BCTAHOBJICHHS JIUIUIOMATHYHUX BITHOCHMH YKpaiHU 3
nepxkaBamu  LleHTpanbHOro OJI0Ky; BiZIMOBY 000X CTOpIH BiJ KOHTPHUOYIIA;
BpPETYJIIOBaHHS  MpoOJeMU OOMIHY  BIMCHKOBOIOJIOHEHUMH; TPO  0OcCATU
MOCTa4YaHHs 3 YKpaiHM CUPOBHMHU Ta MPOJOBOJIBCTBA; MPUHIIMIN MIXHAPOIHO-
MPaBOBUX BIJJHOCHH MIK CTOPOHAMHU.

3aranpHa Te3a MPO B3a€EMHE IMOCTAYaHHS MPOMUCIOBUX Ta MPOJAOBOJIBUYUX
«TMIIKIBY Tiependayana nocrtadaHHs Himewyunni Ta ABCTpIi MPOTATOM YOTHPHOX
MicALiB (KBiTeHb-JIUNEHb 1918 p.), 3HauHOTO 00CSTY TIpoaoBoJibeTBa (10.09.1918
p. Iis goroBopy Oyjia TOJOBXKEHA), 110, Y MIACYMKY, BKpail HEraTWBHO
BiZ0GpasmIoch Ha craHOBHIL HaceaeHHs Yipaiam, ™"

[le OiabII ICTOPUYHO CHIPHUM MOJIOKEHHSIM BpecTChKOro J0roBopy CTayio
MOJIOKEHHS TIPo 30poitHy nomomMory LlenTpanpHux nepxkas Ykpaincekiit Hapogniit
Pecniy6uimi B 11 60poTh0i mpotu OutbmoBUKIB. 1o cyTi, e Oyio 3anpomieHHsIM

{HO3eMHHX BilicbK 10 YKpainu, '

aje, BOJAHOYAC, «10 (haKTy» CTajo T'OJOBHOIO
NEePeayMOBOIO  BIIOWTTS  PaAsSHCHKOI HaBaJIM, QDK€ HAJIEKHUM  UYHUHOM
M1ArOTOBJIEHOI BIacHe yKpaiHcbkoi apMmii YIIP Tak 1 He cTBOpuIa.

3HayHa 4vacTuHa bpecTchkoro poroBopy Oyiia mpucBsSYeHa mpodiemMam
BU3HA4YeHHS KopaoHiB YHP. Hopmu mof0 nmpuHaLuIe)KHOCT! 3aXiTHOYKPaiHCHKHUX
3eMelb CTAJIM TPEAMETOM JIOMOBJIGHOCTEM MDK YKpaiHOwo Ta ABCTpO-

YropiuHow, 3aTBEP/KEHUX OKPEMHUM TAaEMHUM HPOTOKOJIOM A0 bpectchkoi

yroau. [Ipotokosiom nepeadauanocs Bijg eaHaHHs TepuTopii CxiaHoi ["annunnu, B
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K1l MepeBakasio yKpaiHChbKE HaceJeHHs, BiJl KopoiiBcTBa [annunna, 00'eHaHHA
ii 3 BykoBHMHOIO B OJIMH CYIUJIbHHN KOPOHHHMH Kpall — yKpaiHChKY aBTOHOMIIO y
ckaai ABCTpo-YTOpITUHH.

Jlinia xopaony 3 [lonpinero B JIoMy BiAMOBIAaIa 3aXiTHUM €THOTpadidHUM
MeXaM po3scesieHHs ykpaiHimiB: 10 YHP Bigxomunu Xommiuaa, [lignsmms, a
takoxx bpectchkuit 1 Kobpuncekuit mositu I'pognencskoi ryoepHii. [lepengaua min
opucaukiito  YHP  Tepurtopiii, OKynmoBaHUX HIMEIBKUMH 1 aBCTPIACHKUMU
BilficbKaMu, Masia BiAOyTHCS ojpa3y Mo paTudikaiii MHPHOTO IIOFOBOpy.IXXV
3aranoMm, JloroBip cTaB pealbHUM KPOKOM Yy CTBEpIKEHHI YKpaiHCHKOI
HE3aJIEKHOCT1, 0COOJIMBO Yy TEPUTOPIATILHOMY IMUTAHHI.

Bigmosimao mo yxBanenoro llenTpambaoto Pamoro 06.03.1918 p. 3akony

o .. ) o ) . Ixxvi
«IIpo HOBHI aaMiHICTPATHBHO-TEPUTOPIANLHUN MO YKpaiHm»

0 YKpaiHu
Oynau BKIIIOYEHI: Ha MiBHOYI — yacTuHa Outopycbkoro Ilomiccs — I[liHChKUH,
Mo3supcekuii 1 Prunipkuii noBiTd MiHChKOT ryOepHIi (YKpaiHCbKE HAaceJIeHHs Ha
[UX 3eMJISIX HE CKJIaJano OUIbIIOCTI), Ha c¢Xoal — Punbchkuit, CyIKaHCHKHM,
['paiiBOpOHCHKHIA, binropocbkui, KopouaHchkui, HoBoockonbcbkuid,
[TytuBnschkuii moBiTH Kypcebkoi ryOepHii; biproueHcbkuii, boryuapcekuid,
Banyiiceknii, Octporo3pkuii ToBITH BopoHi3pKk0i TyOepHii. 3akoHOM OyIo
CKAaCOBaHO TOMNEpPEHIA aJMIHICTPAaTUBHO-TEPUTOPIAJbHUN MOALT YKpaiHu Ha
1oBiTH i ryGepHii. 3aMicTh HBOTO 3aMPOBaIKYBABCs MOALT Ha 32 3emu. "

Taxkum ymHOM, 3a 100U llenTpanbHoi Paau, B ocHOBHOMY, OyJsia BU3HAUYEHA
TEpUTOPIA Y KPaAiHChKOI He3aJIeKHOT JiepkaBu. CriouaTKy BOHA OXOILITIOBAJIA JIMILE
5 rybepHiii komumHbOi Pociiichkoi immepii, TpUOIU3HO TIOJIOBUHY BIIACHE
YKpaiHChKOI TepuTopii, 3rogom — Oyna posmmupeHa A0 9 ryOepHiid. 3aBasku
bpectcbkomy wmupHOMy ngoroBopy 1o YHP yidinum 3emimi  XoJMIIUHU 1
[lignsmmmms, 3'SBUIacs MOXIIMBICTH  PO3IMIUPUTH 11 KOPIOHU 3a PaxyHOK
YKpaiHCBKMX 3€MeJIb Ha TiBHOYI, CXOAl Ta miBAeHHOMY cxoi. I[Iporsrom 1917-

1918 pp. mpunanexHumu n0 YHP Oynm 3akoHOMAaBYO BU3HAUEHI MaibKe BCI

eTHIuH1 3eMJi HagmHinpsHcebkoi YkpaiHu.
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IlepenymoBun kpu3u LlenrpanbHoi Pagm Ta ii ycyHeHHsl Bix BJaau.
10.02.1918 p., oxgpa3y micns mianucaHHs bpecrcbkoro mupy i3 lleHTpamsHuMH
nepxasamu, ™" Vpsn VHP npuiiHse Bino3sy Paxs HapomHHX MiHiCTpiB 10
TPOMAJISH JIeP>KaBH 13 TIOSICHEHHSIM HEOOX1THOCTI IOOMOTH Biichk HimeuunHu Ta
ABcTpo-YropmmHu. Y HIHA, cepen iHmoro, unuiocs: «ns Toro, mo6 mBualIe
MOKJIACTU KiHels rpadyBaHHIO Ykpainu... Paga Hapoguux MinicTpiB mpuiiHsia
BIMCBKOBY JOMOMOTY BIJ HHUHI APYXKHIX jAepkaB — Himeyunmnu Ta ABCTpO-
VYropmuad. .. Boru i#ayTte Ha YKpaiHy a1 TOro, o0 3HUIIUTH Heaas Ta Oe3mais
Ta 3aBECTH CIOKINM Ta 10OpuU Jaa Ha HaIIK 3eMIIi, AJisl Toro, mo0 gatu 3mory Pai
Haponuux MiHICTpIB TBOPUTH BEJIUKE A0 — OyAyBaTH CaMOCTIMHY YKpaiHCHKY
Hapoxuy Pecry6uiky, qepiaBy BCbOTO MPALFOIOUOro TRy YKpaim. .. ». ™

MoryTHst aBcTpo-HIMelbKa apmisi — moHany 460 Tuc. oci06 yBidlIa Ha
teputopito YHP uepes kinbka aHiB. UepBoHa apmis Oyiia MIBUJIKO «3METEHa» 3
TepuTopli YkKpaiHu. 3a yMoBaMH MHUpHOro noroBopy PaxasHcekoi Pocii 3

HimeuunHow Ta ii corosHukamu Big 03.03.1918 p

PCOPP 300608B's13yBanacs
yKJIacTu MUpHUM foroBip 3 YHP, Bu3Hat MuUpHHI HOroBip MiX YKpaiHOIO Ta
[leHTpanpbHUMH JEpkaBaMH, a TaKOX BHBECTH CBOi Bilicbka 3 TepHUTOPIl
Vkpaincbkoi Hapoxnuoi Pecry6umiki,

Coimu 3akoHamu (3akoH «IIpo momatku» Big 09.12.1917 p., 3akon «Ilpo
BOCBMUTOJIMHHUN poOounii neHb» Bix 25.01.1918 p., 3emenpHUM 3aKOH BiJ
27.01.1918 p.) Ta iHIIMMU HOPMATHBHO-TIpaBOBMM akTamu llenTpanbha Pana
JIKBIAYyBaJla BCl 3aXOAM 1 PO3MOPSIKEHHS PaAsSHCHKOI BIaAu (SKI BOHA BCTHUIJIA
BUJIATH 3a Yac CBOET OKymallii YKpainu), 30Kkpema, BiIHOBHJIA MPAaBO BJIACHOCTI Ha
dbabpuku, 3aBoAu, TpaHCHIOPT, OaHku. Llum Oynu 3a70BOJIEHI K YKpaiHCHKI
HIAIPUEMIT, TaK 1 CTOPOHU bpecTchbKoro AoroBopy. AJjie iX He BJIALITOBYBAJIO TE,
0 YKpaiHChKa BJIaJa 3aJIMINKIIA B CHJIl 3aKOH PO COLIaJI3aIliio 3eMJIi, 3TiTHO 3
SAKAM CeJISTHA BXX€ HABECHI Malld TMOYMHATH JIJIUTH 3eMJII0  TTOMIIIUKIB.

[enTtpansHa Panga 3iTKHYyJacs TakoX 1 3 CYIPOTHBOM MICBKOIO IMpoJieTapiaty Ta

JIpIOHUX CEJISIH, 1[0 HETaTUBHO MOCTABWJINUCH JIO 3aIPOIICHHS 1HO3EMHHUX BIMCHK.
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[Tomimuky, 1HIT BEJMKI 3eMJICBIACHUKHY, SKUM yKpaiHChKa BlIaja MepentkopKaia
B €KCIUTyaTallli He3aMOKHUX BEPCTB, TeK He miaTpumyBaiu Llentpanbny Pany. He
B yChOMY po3yMii M.I'pyIieBChKOro Ta HOTro CHOJABMXHHUKIB HABITh YKPAaiHCHKI
JEMOKpaTH.

VY 3B’3Ky 13 He3al0BOJICHHSAM JisibHICTIO YIIP sk mmpoxux BepcTB
HACEJICHHS, TaK 1 CTOPiH BpecTchkoro MUPHOTO AOTOBOPY, CKIATUCS MEPEAYMOBU
m1s 3MiaM Bragu. 29.04.1918 p. y Kuesi BimOyBes Bceeykpainchkuii 3'1371
XJ11I00po0iB, KU 3aKJIMKaB MPOroJIOCUTH ['eTbMaHOM YKpaiHM J1OCBITYEHOTO
BliicbkOBOro — renepaina IlaBma Ckopomnanacekoro. B Toit ke aens LleHTpasibHy
Pagy Oyno po3myieHo 1 MpOroJIoNIeHO MPO YTBOPEHHA YKpaiHcbkoi JlepxaBu
(mami — Y1) na gom 3 ['eTbMaHOM.

JlikBigamiss YIP Ta BIiAHOBIIEHHS CTapOBMHHOI HAIlOHAIBHOI (opMu
npaBiaiHHS — ['‘eTbMaHaTy — Ha 4YOdl 3 HaM@AKOM Te€TbMaHCBKOTO pOay
[1.CxkoponaCbKUM CTalld OJHUM 13 BIJBEPTO HEOAraTbOoX MOXJIMBUX MUISXIB
IOJOJAHHS CHCTEMHOI CYCIIBHOI KPH3H TOTOYacHOi YKpaiHChKOi mepikasi. ™™
[ToBanenns LlentpansHoi Pagu BU3HAIM 3aKOHOMIPHUM (PAKTUYHO BCl MOJITUYHI
crii YKpaiHd, OKpiM GLIBIIOBHKIB Ta mapTii ykpaiHchkux ecepi.”™™"

BucnoBku. CraBiiv IEHTpaJbHUM OpPraHOM BIaAM B YKpaiHi B yMOBax
HalioHaJIbHOI peBosolii, YI[P BimHOBMIA BlacHE YKPAiHCHKY JiepKaBHICTh. BoHa
cTBOpwia ypsinx Ykpainu — [‘eHepalibHMII CcekpeTapiaT, MICIEBUMH OpraHamu
YOpPaBIIHHSA CTalM TyOEpHCHKI Ta TMOBITOBI pajid, BOJOCHI, CUIbCHbKI HAapOJIHI
ynpaBu. Ilicas mpoBenennss BuOopiB no llentpanbHoi Pamu Ha 3’i3gax ycix
MPOIIAPKIB HaceneHHs YKpainu y uepBHi-mumnHi 1917 p. YIP crama mmpoxum
NPEACTaBHUI[BKUM  OpPraHOM, TMapJIaMeHTOM, HAJUICHMM T[OBHOBa)XXCHHIMU
3aXMIIATH ITHTEPECH BCiX HAPO/IIB, COLIAILHUX IPYII Ta BEPCTB.

[lerporpancekuit TumyacoBuil ypsia, yTBOpeHuit miciis JIIOTHEBOI PeBOIOIIIT
1917 p. B Pociiicekiit imnepii, Bu3naB YLIP Tta ii ['enepanbHuii cexperapiat (K
BUIIMIA OpraH BHUKOHABYOi Biagu B Ykpaini). llentpansna Pama posropayna

aKTHUBHY JIEP>KaBHUIIbKY Ta MPAaBOTBOPUY JISIIbHICTh, BHACIIIOK K01 TUMYacoBHii
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ypsiA BTPATUB KOHTPOJIb HAJl YKPAiHCBKAMM 3€MIIIMM, AKMU nepermoB no YIIP.
Heto Oyno mnpuifHITO 4OoTHpM YHIBEepcaliH, psAll 3aKOHIB, Mepeaycim
COLIIATIICTUYHOTO CHpsiIMyBaHHA. Binmem mpaBotBopuoi gisuibHOcTi YIIP cranma
Kouncturymiss (Cratyt mpo AepxaBHUMl ycTpidd, mpaBa 1 BombHOCTI YHP) Bin
29.04.1918 p.

3aranoMm, 3akoHOTBopYa MAisbHICTH LlenTpaneHoi Paam Oyna akTHBHOIO,
COpPSIMOBYBaJIaCh Ha BHPILMIEHHS HAWOUIBII BaXKIMBUX NPOOJEM B OCHOBHHUX
cdhepax CycniIbHUX BITHOCHH — y (DiHAHCOBIM cdepi, CyTOUMHCTBI, OJI0 3aXUCTY
npaB 1 cBOOO JIOJMHU 1 TPOMaJsTHUHA, BITHOCUH IOA0 3emili Toilo. BomHouac,
Ha 3aKOHOJIaBYMX Ta MpaBo3acTocoBHUX Misx YIIP mo3Hauumuce BiICYTHICTH y i
JAEpiB JTOCBITY, HEMOCHIIOBHICTh 1 HEPIMIYYICTh Yy pe(opMyBaHHI CYCIIUIBHHX
BIJIHOCHH, SIKi MOTPeOyBaIu CEPHO3HUX MEPETBOPEHb.

TuMm He MeHII, YKpaiHa Mayia BCl O3HAKM BJIACHOI IMOBHOIIIHHOI JIEPKABHOCTI
He micnsa npuinarta [II Vuisepcany Llentpansnoi Pagu Big 07.11.1917 p., sxum
Oyno 3acHoBaHO VYkpaiHcekky Hapomny PecnyOimiky, a 1 70 3aTBep/yKEHHS
BKAa3aHOTO HOPMATHBHO-TIPABOBOTO akTy. BiAmoBimHa Te3a qoBeneHa HE JIMIIE
HasBHICTIO (pOpMajbHUX O3HAaK Jep>kaBu (Hacamriepead — (QYHKIIOHYBaHHSIM
OpraHiB BJIaJid, 1[0 TMOIIKUPIOIOTH CBOIO KOMIIETEHI[II0 HA BU3HAYEHY TEPUTOPIIO), a
1 3 IOpUAMYHO 3aKPIIJIEHOTO BU3HAHHS JEp>KaBHOCTI YKpaiHu Bianoro Pocii,
nepkaamu  YerBepHoro  cowo3y  (Himewuwmnoro,  ABCTpo-YTOpPIIMHOIO,
Typeuunnoro, bonrapiero) Ta Hu3Kow 1HImMX jgepxka. Ilicns JXKoBTHEBOTO
nepeBopoty 1917 p. y Ilerporpani HezanexHicth YHP Bu3zHama OiablIOBUIIbKA
Pocis, mpo mo Oyno odimiitHoO mporoJsioneHo Ha MupHid koH(pepenii y bpect-
JINTOBCBKY.

Pesynbratom MupHOi kOH(]epeHIlii 3a ydacTi MpeACTABHHUKIB HE3aJekKHOT
YHP crano miamucanus 09.02.1918 p. bpecrcekoro (bepecrelichkoro) MHPHOTO
noroopy 3 HimeuunHorw, ABCTpo-YropinHor, bonrapieto tTa Typeuunnoro. Bin
MICTHB TOJIOKEHHS TPO BHU3HAHHA cyBepeHiTeTy YHP, oxpecnenns i kopoHiB,

BCTAHOBJICHHSI JUIUIOMAaTUYHUX BIAHOCHH YKpaiHu 3 jaepxaBamu LleHTpanabHOro
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0JIOKy, Mpo O0OCSATM MOCTa4aHHS 3 YKpaiHM CHPOBUMHU Ta IMPOJIOBOJIBCTBA,
OPUHITUITN MIKHAPOHO-TIPABOBUX BITHOCMHU M1 CTOPOHAMH TOLIO.

B ymoBax OUIBIIOBUIBKOI arpecii, po3mo4yaroi B TMOPYIICHHS B3ATUX
PaJSTHCHKOIO BJIAJIOI0 Ha ce0e IOpUINIHUX 3000B’s13aHb (1 3yMOBJICHOI OaKaHHSIM
OKynyBaTu Ta mpueaHatu o Pamsucbkoi Pocii Teputopito Ykpainu), 11.01.1918
p. YUP Bupana ciit [V YuiBepcan. Skimio y nonepeanix YHiBepcalax Ta iHIIUX
HOPMATHUBHO-TIPaBOBUX akTax [P 3asBisiiia mpo caMoCTiiiHICTh YKpaiHu y Mexkax
denepaTuBHOI JepkaBu, 10 Majga OyTH YTBOpPEHA Ha MPOCTOPl KOJIHUILHBOI
Pociiicekoi iMnepii (3 mpaBamMu, pIBHUMH IPaBaM 1HIIMX JEPKaBHUX YTBOPEHb LIMX
Teputopiit), To IV VYHiBepcan MporojocuB CaMmoOCTIHHY CYBEpEHHY YKpaiHCHKY
Haponny PecniyOniky, 6e3 Oyab-sKUX Jep:KaBHULBKHUX 3B’ s3KiB 13 Pociero.

BHacnijok TOMHIIOK y BHYTPIIIHIN MOJITHIN, 1 HacaMIiepes, — HEAOBIpU 0
BIMICHKOBUX Ta HEPO3YMIHHSI BaXKJIMBOCTI CHJIBHOI apMii Ta akTMBHUX diM 3 i
dbopmyBanns, YLP He 3Moria YMHUTH omip OUTBIIOBUIBKUM CHJIaM, K1 y MEpIIii
nosioBuH1 Jrotoro 1918 p. 3axommm KuiB. Came Tomy y bpectcbkoMy MUpHOMY
JIOTOBOp1 OyJo nepeadaveHo, o 3a BicbkoBY gonomory HiMeuunnu ta ABcTpo-
VYropumaun B 60poTh01 mpotu PamsiHcbkoi Pocii YkpaiHa HagacTh BKazaHUM
nepkaBaM YeTBEpHOro COO3Yy 3HAUYHY KUIBKICTh MPOJOBOJBCTBA, IO CTaJo
BaJIKUM TATapeM HJisi YKpPAiHCbKOro HaceneHHs. [Ho3eMH1 BiiiChbKa 3BUIBHUIIU
VYkpainy BiJ OUTBIIIOBUIIBKOT HABAJIM, aJie caMi OKYITYBaJIU ii TEPUTOPIIO.

HemnocnioBHICTh Ta MOJOBUHYACTICTh COINIATICTUYHHUX JIEPKABHO-TIPABOBUX
nepetBopeHb YIIP, NpUCYTHICTH 1HO3EMHHMX BIMCBK Ha TepUTOpli YKpaiHu,
He3natHicTh [lenTpanshoi Panu 3a6e3neunT BUKOHaHHS YMOB bpecTchkoro Mupy
MPU3BEIN J0 HEBIOBOJICHHS 1i JIAMH SIK BCEpeAWH1 Jep)kaBU, TaKk 1 3 OOKy
Himeuunnu Tta ABcrpo-Yropumnu. Bkazani @akrtopu cTand OCHOBHUMHU
npuuuHamMu ycyHeHHsa YLIP Big Bmagu Ta BcTaHOBIEHHs pexxuMmy [eTbmanary
[1.CxoponaJchKoro HampukiHii KBITHA 1918 p., 1m0 MNpPOIOKBUB PO3BUTOK

YKpaTHCHKOI IepP>KaBHOCTI.
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Summary of the Article
Ukrainian Central Rada in the reconstruction and development of
Ukrainian statehood and the formation of the republic's borders
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In March 1917 the national liberation movement of the Ukrainian people reached its
pinnacle. Ukrainian Central Rada (UCR), founded on 04.03.1917, became a public political
center, that united all principal Ukrainian national statist organizations. Struggle for the
restoration of Ukrainian statehood led to the establishment of Ukrainian National Republic
(UNR) in November 1917.

UCR founded the government of Ukraine (General Secretariat) and the system of local
state bodies. Following the election of the Ukrainian Central Rada at the congresses of all
population segments in June and July 1917, UCR became a nation-wide representative body, the
Parliament, with power to protect the interests of all peoples, social groups and strata of Ukraine.

Ukrainian Central Rada conducted an active state- and law-making activities, adopted four
Universals, a number of laws in all spheres of social life, mainly of the socialist orientation. On
29.04.1918 UCR adopted the Constitution of the Ukrainian National Republic.

Therefore, Ukraine had all hallmarks of its own statehood not after the adoption of the 1lI
Universal of UCR (07.11.1917), that founded the Ukrainian National Republic, but before the
approval of this legal act. The thesis is proved not only by the formal characteristics of the state
(first of all — the functioning of the government, extending its competence over the defined
territiry), but also by its legal recognition by governments of Central States Alliance (Germany,
Austria-Hungary, Turkey, Bulgaria) and a number of other states’ governments, including the
government of Soviet Russia.

The peace conference resulted in the conclusion of the Brest peace treaty (09.02.1918)
between UNR of the one part and Germany, Austria-Hungary, Bulgaria and Turkey of other part.
The support of German and Austian troops (under the norms of the Treaty) allowed to repel the
Bolsheviks’ agression of 1917-1918. On 11.01.1918 the UCR adopted its Fourth Universal,
proclaimed the establishment of an independent sovereign Ukrainian National Republic, without
any statist relations with Russia.

Inconsistency and halfness of socialist state and legal reforms, the presence of foreign
troops on the territory of Ukraine, the inability of the UCR to ensure an obervance of Brest peace
treaty led to dissatisfaction of the population and Germany and Austria-Hungary. These factors
led to UCR’s removal from power and establishment a Hetmanate of P.Skoropadsky in late April
1918. Hetmanate continued the development of the Ukrainian statehood, but its foundations were
laid by the Urkainian Central Rada.
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PETER STEPHEN DU PONCEAU
AND THE DEVELOPMENT OF INTERNATIONAL LAW
IN AMERICA

The history of international law may be traced from several vantage points. One of those is
the life history of individuals who made substantial contributions to international law. In the
instance of the United States of America, that is one of the vantage points least explored. Many
individuals contributed to the development of views in America relating to international law and
to the formal positions adopted by the Government of the United States in relations with other
powers. They did so, as a rule, without special training in the law of nations; indeed, given the
absence of law schools in post-revolutionary America, they did so without formal legal training
at all. Nonetheless, issues of the law of nations figured significantly, sometimes prominently, in
the political writings of eighteenth century America, and evidence was given of a wide
acquaintanceship with the leading European works in the field.

One means of making European works not published in England available to an
American audience was legal translation. Peter du Ponceau played a pre-eminent role in this
respect, making the leading work by Bynkershoek on neutrality and the law of warfare at sea
available to an American audience in a version universally acknowledged to be superior to one
issued in London many decades before. He left translations of other works in manuscript.

The first quarter century in the history of the newly-formed United States of America
was, so far as the seas and oceans were concerned, turbulent and uncertain. Whether a country
was technically at war or not mattered little; its neutral vessels and cargoes were suspect in the
eyes of belligerents elsewhere. The Law of Prize flourished in sufficient measure to provide a
comfortable source of revenue for many lawyers in ports around the world, not least the City of
Philadelphia. The threat of armed conflict hovered as a dark cloud on the horizon, whether in the
form of engagement in European conflicts as part of the Napoleonic wars or relatively minor
campaigns against Tripoli. For the legal practitioner the manual published some seventy-five or
so years previously on the law of war by an eminent Dutch judge and legal scholar served as an
authoritative statement of the relevant legal rules to be used in matters as different as foreign
policy formulation and the resolution of individual cases in court or arbitration.

The book was known to the English-speaking world, as the American translator, Peter S.
du Ponceau acknowledges in his Preface. A London barrister, Richard Lee, produced a version
entitled A Treatise of Captures in Wawhose insufficiency “... to supply the place of our
author’s text is everywhere admitted”.”™" Both versions, by Lee and Du Ponceau, were
however widely read and quoted in their day and throughout the nineteenth century. Du Ponceau
did produce the superior version with useful commentary that has deservedly become a landmark
in the history of international law.
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Bynkershoek

Du Ponceau gives his own account below of the Life and Writings of Cornelius
(sometimes: Cornelis) Bynkershoek that has stood the test of time very satisfactorily. Our
version will stress certain information not available to du Ponceau with relatively minor overlap.

Cornelius van Bynkershoek (also spelled: Bijnkershoek) was born into a well-to-do
sailmaking family at Middelburg, in the seafaring province of Zeeland, on 29 May 1673 (Du
Ponceau, Phillipson, J. B. Scott) or 19 August 1673 (de Louter).”™ He distinguished himself at
the local Latin school, where he acquired a sound grounding in the classics and in mathematics.
A life in the church was originally contemplated for him, so he also studied Hebrew. At the
Frisian University (Franeker) from 1689, he pursued interests initially in theology, the
humanities generally, and then changed to Roman, Dutch, and public law. There he attracted the
attention of the eminent Professor Ulrich Huber (1636-1694), who extolled his virtues and
promise. He was awarded the doctorjuris utriusquefor a triple dissertation De pactis juris stricti
contractibus in continenti adjectis May 1694.

Bynkershoek became an advocate in The Hague upon completing his university studies
and developed a successful practice. Until the authorities became annoyed with it, he published
anonymously a journal The New Hage Mercury (1699), full of satire, observations, and
criticism. He continued his interests in the Roman law and in Dutch law, producing several
dissertations on subjects of Roman law and a substantial treatise, Corpus juris Hollandici et
Zelandici (never published, at his request). He took to pamphleteering in 1701 to refute
criticisms of some of his theses by a professor at the Groningen University in Contentio literaria
In 1703 the first of his three principal works on the law of nations appeared," published
together with De lege Rhodia de jactu liber singularis

Shortly after publishing his work on dominion over the seas, he was appointed a judge of
the Supreme Court of Holland, Zeeland, and West Friesland, becoming in 1724 the President of
that Court. Shortly after his appointment he married Esther van Buytenhem (d. 1726), who gave
birth to thirteen children, two of them sons (of the children, only six daughters survived their
father)."" Based in The Hague, he had ample opportunity to see statecraft in action and
consider the law of the sea against the numerous cases which found their way to his court for
judgment. Rumour has it that in 1704 he resisted the blandishments of Tsar Peter the Great to
take up service in Russia. He returned to Roman law with the first part of an extensive study,
Observationum juris Romani libri quatu@t710). In 1721 he published De foro legatorum in
causa civili, quam criminali, liber singularf§*" addressing the rights and duties of
ambassadors with particular reference to immunities in civil and criminal cases (the Act of Anne
(1709) in England had reduced some of these to statutory form, being followed a few years later
by analogous enactments in Russia). Just as those legislative acts, Bynkershoek’s monograph
was stimulated by an actual incident, in his case at The Hague. By far his most substantial work
appeared in two volumes: Quaestionumjuris publici libri duo, quorum primus est de rebus
bellicis, secundus de rebus varii argumg#i37), which contained in volume one the De rebus
bellicis— the work published herein in the Du Ponceau translation.”"

Lesser works also touch upon the law of nations, but mostly in passing and not in ways
that are central to understanding Bynkershoek’s thought.™™" An uncompleted work,
Quaestimes juris privatilibri quatuor (1744), appeared after his death, which occurred on 16
April 1743.

Professor Béat Philippe Vicat (1715-1770), who held the Chair of Jurisprudence at the
University of Lausanne, prepared a collected edition of Bynkershoek’s published writings in
folio format (Geneva, 1761); these were published again with greater editorial care by
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Luchtmans in 1767 at Leiden; Du Ponceau evidently worked from the 1761 edition, as a copy of
this version was sold from his Library at auction in 1844. There also was an Italian edition
published at Naples in 1766 in large quarto.

Bynkershoek’s place in the history of international legal doctrine is undergoing
reassessment. His place of eminence is undoubted and handsomely acknowledged by his
contemporaries and followers. Being a figure of the judiciary rather than an academic theorist,
his works amounted not to a comprehensive treatment of the system of international law in the
tradition of Grotius, Pufendorf, or Vattel, but rather a jurisconsult’s appraisal of the practical
issues embedded in causes as they presented themselves in litigation. Respect for his works was
enhanced by his willingness even while holding high judicial office to advance positions and
arguments not necessarily consistent with Dutch maritime practice at the time nor with Dutch
interests. He had a thorough command of the literature and an abundance of common sense.
Whether, however, he should be grouped among the positivists or the natural lawyers remains
the lively subject of debate, and readers may well conclude that he ultimately was a natural
lawyer with a positivist bent.

In his writings on maritime law Bynkershoek is celebrated for advancing the cannon-shot
rule as determinative of the breadth of the marginal territorial sea of a coastal State, which in
those days was equated with the distance of three nautical miles (although whether he had
introduced a flexible standard that moved with improvements in weaponry was much debated).
As for diplomatic and consular law, Bynkershoek championed the cause of all public ministers,
irrespective of title or rank, to enjoy equal protection of the law together with their families,
servants, and suite. Many of the principles which he advocated were subsequently incorporated
into the law of nations.

The work translated herein has been extolled for the attempt to resolve solutions to urgent
problems of the law of war at sea:

It is not too much to say that his treatment of commercial and maritime questions, and especially
the relationships between neutrals and belligerents, is more thorough, more searching, more related to
actual practice, more pervaded with sound sense, with legal and statesmanlike skill, than that of any other
work on the subject before his time.

It was these qualities that no doubt commended the book to Du Ponceau for translation
and to the United States Supreme Court, among others, for its helpfulness in determining the true
state of the law applicable to causes coming before that tribunal.

The Translator

The translator of Bynkershoek is of no less interest than the learned Dutch jurist himself.
Peter Stephen du Ponceau was born at St-Martins, Isle of Ré, a small island off the port of La
Pallice in the southwestern part of France, on 3 June 1760, the son of a French army officer. ™"
By the age of five he had memorized a Latin and French vocabulary. He began formal studies at
a grammar school and was instructed at home by private tutors. Latin he studied with Father
Raymond, later chaplain of the hospital La Charité, and a military officer, Mallorme. At a
neighbor’s home one day he accidentally found an English grammar and proceeded to undertake
self-study of that language, testing his skills with English, Irish, and Welsh families quartered in
the town. Soon he was devouring Milton, Thomson, Young, Pope, and Shakespeare.”™ As a
student he shared a room with a young Irishman, Edmund Stack, and they “spoke English
together to our hearts’ content”.”™" Then it was the turn of the Italian language, which he
acquired in the same manner and tested his skills with an Italian regiment quartered locally.
Tutoring in other disciplines — mathematics, geography, history, and military science — he
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received from various recruits who volunteered their services to his father. Hopes for a military
career were dashed by extreme nearsightedness.

Greek he acquired a bit, partly through self-study and partly through informal classes
which he arranged with like-minded colleagues. Ultimately, however, he was sanctioned for this
and never worked serious with the language. As for Russian, this too he acquired, as he related in
his Autobiography:

While I was employed as Secretary to the learned Count de Gébelin at Paris, I became acquainted
with a Russian nobleman, who was then on his travels through Europe. His name was M. Pisaroff, and he
told me he was a nephew to Admiral Count Gleboff. He lived in great style, and was attended by several
of his serfs.

My acquaintance with him began in this manner. I was in a bookseller’s shop, where I went to
lounge almost every day, and where | found a grammar of the Russian language. | amused myself with
copying a few Russian sentenced in the proper character. M. Pisaroff, who was also in the habit of
visiting the same shop, saw the paper which I had written, and was so pleased with it, that he desired the
bookseller to introduce me to him, which he soon afterwards did. My Russian nobleman took a great
fancy to me, and during five or six weeks that he remained in Paris, gave me lessons in his language in
which | began to make some progress, and in return | gave him English lessons. He told me that he was
going to Italy to finish his tour, and that if on his return he should find me in Paris, and | was willing to
accompany him, he would take me with him to St. PetersberP and there obtain for me the place of teacher
of the English language in the Imperial College of Cadets ..." "

His next formal education at age thirteen he received at a Benedictine college, St. Jean
Angely, where he excelled in philosophy and continued his studies of English. He left after
eighteen months, at age fifteen, upon his father’s death. Under a combination of maternal and
clerical pressure agreed to enter a seminary (“took the tonsure”, as he put it, and became
monsieur 1’abbé) on condition that he not be expected to enter the priesthood. Through the
intervention of the Bishop of Rochelle, a friend of the family, the young abbé was appointed a
regent in his episcopal college at Bressiure, in Poitou, where he instructed a much older class of
students in the elements of the Latin language (for his period there he was credited with having
received his bachelor’s degree, having passed the examinations with distinction).” ™ Bullying
by the other regents and, at their instigation, students there persuaded him to leave, and on 25
December 1775 he repaired to Paris to seek subsistence. Eventually he found free lance work by
translating English works on a per sheet basis for other professed translators who sold on his
work as their own; he also translated commercial letters for merchants and tutored in the English
and French languages. For several months he acted as secretary to the protestant minister, A.
Court de Gébelin (d. 1784), a celebrated philologist.

He then found employment as secretary-interpreter with Baron Friedrich Wilhelm
Augustus von Steuben (1730-1794)*" and sailed with him from Marseilles to America, landing
at Portsmouth, New Hampshire on 1 December 1777.%% As von Steuben spoke no English
whatsoever, du Ponceau found himself obliged to cope with American English at once. After a
few days in Portsmouth, von Steuben repaired to Boston, where du Ponceau, by now a stern
republican, met John Hancock and Samuel Adams. He then accompanied Baron Steuben to
Yorktown, where they met General Gates and, upon von Steuben’s request, du Ponceau was
appointed captain, by brevet, in the United States army.™" On 19 February 1778 he and von
Steuben went to Valley Forge, where on 24 February du Ponceau was presented to General
George Washington. It was at Valley Forge that du Ponceau met his first American Indian. In
time the Baron was appointed a major-general and inspector-general of the armies of the United
States, in consequence of which du Ponceau, as secretary to the Baron, also became aide-de-
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camp and, by courtesy, the rank of major. During his Valley Forge days, du Ponceau also came
to befriend General Lafayette, a relationship that endured until the latter’s death.

For four years he served von Steuben™ " with the rank of captain until ill health
(consumption) obliged him to resign. His doctors believed him to be incurable, a judgment
which alienated him from the medical profession for the remainder of his life. He settled in
Philadelphia and became on 25 July 1781 a citizen of the Commonwealth of Pennsylvania by
oath. Seeking employment, he was recommended to Robert R. Livingston (1746-1813),
sometime chancellor of the State of New York who had been appointed secretary for foreign
affairs. Judge Richard Peters wrote of du Ponceau to Livingston on 19 October 1781:

... He has an exceeding industrious turn, and has a most remarkable facility of acquiring
languages. French is his native tongue. English he has acquired perfectly, and he understands German,
Italian, and Spanish. He can translate Danish and low Dutch with the help of a dictionary, but a little
application will make him master of these. He is also a good Latin scholar ., Do

On 22 October 1781 took up his duties as secretary to Livingston at a salary of $750 per
annum payable in French crowns or louis d’or (the currency of the day). The house that
Livingston occupied until his retirement from office became the house in which du Ponceau
resided from 1801 until his death in 1844, at Sixth and Chestnut Streets in Philadelphia.”**"

When the War ended, du Ponceau decided to enter the legal profession and studied law
with William Lewis (1751-1819), whom he regarded as “the most celebrated lawyer in
Philadelphia, and perhaps in the United States”.”" On 24 January 1785, upon the motion of
Mr. Lewis, du Ponceau was admitted as an attorney of the court of common please and on the
favorable report of the examiners, he was received. He had previously been appointed by the
executive council as notary public; in 1791 he was made sworn interpreter of foreign languages.
Success as a lawyer came rapidly; by September 1785 the court docket showed that he was
counsel in twenty-one actions either for plaintiff or defendant.™ In 1786, once more upon the
motion of William Lewis, du Ponceau was admitted as attorney of the Supreme Court of
Pennsylvania. He promptly found himself traveling to Washington to argue cases before the
United States Supreme Court, " together with other leading members of the Philadelphia Bar,
as many cases ended up there. Joseph Story (1779-1845), who enjoyed observing the United
States Supreme Court in 1808 and when disengaged would dine and sup with the judges, heard
du Ponceau argue and described him as follows:

Duponceau is a Frenchman by birth, and a very ingenious counselor at Philadelphia. He has the
reputation of great subtilty and acuteness, and is excessively minute in the display of his learning. His
manner is animated but not impressive, and he betrays at every turn the impatience and the casuistry of
his nation. His countenance is striking, his figure rather awkward. A small, sparkling, black eye, and a
thin face, satisfy you that he is not without quickness of mind; yet he seemed to me to exhaust himself in
petty distinctions, and in a perpetual recurrence to doubtful, if not to inclusive arguments. His reasoning
was rather sprightly and plausible, than logical and coercive; in short, he is a French advocate. ™"

Although himself a democrat in matters of politics, he was well connected with
republican merchants and often represented them in property transactions or litigation. His
letterbooks for the period from 1792 to 1809 show that the majority of his clients were
individuals of French-origin in the United States, West Indies, or France and that his “important
suits” were concerned with issues of international, commercial, and maritime law.™" For a
number of years he enjoyed a retainer from the French Republic.

In 1792 he became a founder and secretary of the Democratic Society of Philadelphia.
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His command of Roman and European legal concepts and of international law, together
with his language abilities, made him a natural advisor for European merchants, commercial
agents, and diplomatic and consular officials. John Pickering (1777-1846) wrote of his law
practice:

... he was engaged in all the important causes, which then came before the courts of the State as
well as of the United States. At that day the controversies which arose between France and the United
States, and the position of the United States as a neutral power, while all Europe was at war, gave rise to
guestions of international law for which our lawyers, generally, were then quite unprepared; and his
knowledge of the civil and continental law of Europe, which were easily accessible to him, by means of is
native language — a language then studied, or read, by very few persons in this country — gave him many
decided advantages at the bar in cases of the kind alluded to.”*

Henry Hugh Brackenridge extracted two notes by du Ponceau under the head of
“allegiance” from the American edition of the Edinburgh Encyclopediacommenting that ...
Mr. Duponceau, whom all will admit, | take it, possesses the greatest knowledge of general law

of any, in the U. States, and may be said to be the greatest universal jurist”.”"

He never sought public office after he left the employ of Robert Livingston, devoting
himself to private and professional business and scholarship and apparently quite comfortable
financially.

President Jefferson offered du Ponceau the position of Chief Judge of the Territory of
Orleans, having regard to his reputation as a jurist learned in French and Roman law. This was
seriously considered but declined in light of his associations and prospects in Philadelphia. Apart
from his practice of law and his legal translations, three learned societies engaged the attention
of du Ponceau, as follows:

Law Academy of PhiladelphieDespite its name, this was not a law school in the
traditional American meaning of the word, but it was dedicated to legal education. In many
respects it resembled an Inn of Court in England, which was perhaps no coincidence. The origins
of the Law Academy are traced to 1783, when du Ponceau, Bushrod Washington (later a Justice
of the United States Supreme Court), and John Wilkes Kittera, recently admitted to the Bar,
formed the Law Society of Philadelphia.”*" Records are few, but apparently the members met
from time to time to hear lectures upon legal topics or to engage in mooting. Various officers
served from time to time, and possibly the name of the society itself changed."™" In 1811 du
Ponceau was elected President of the Society, although by then he was 51 years of age.

In 1820 efforts were undertaken to create a permanent foundation for such an
organization, and to this end the Society for the Promotion of Legal Knowledge and Forensic
Eloquence was established by a group of judges and lawyers. The object of the Society, as
articulated in the Preamble to its Constitution, was to “connect with the mode of instruction at
that time exclusively pursued, a more scientific and academical system, whereby not only a
greater degree of jurisprudential knowledge might be acquired, but the students might be
exercised in the art of public speaking, so as to unite the talent of the orator with the science of
the jurist”. This group then invited an alliance with the Law Society, of which du Ponceau was
again the President, and suggested that the Law Society become a Law Academy as an
appendage of the new Society and under its control. Du Ponceau was elected first Provost of the
Academy.

The Law Academy formally opened on 21 February 1821 with what must have been a
monumental address by du Ponceau in the room of the Supreme Court before the Trustees and
members of the Society for Legal Knowledge and Forensic Eloguence. On this occasion du
Ponceau referred to fledgling and unsuccessful efforts to persuade the University of
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Pennsylvania to establish a law school, noted the formation of law schools elsewhere, and
strongly urged that a national law school be created in Philadelphia.”" The parent society soon
came to an end (for essentially procedural reasons), but the Law Academy lived on well into the
twentieth century (initially as an informal association, but incorporated by act of the legislature
framed 14 April 1835).

Mooting was one activity of the Academy, the students being organized into teams and
judged by legal professionals who actually produced a written opinion in judgment of the
arguments presented.™ " Students also wrote dissertations on legal subjects, several of which
the Law Academy deemed worthy of publication. One, by a student twenty years of age,
achieved the approbation of John Marshall and James Kent and became a standard work on
equity.™ " Over the years the Law Academy published a number of works, including a seminal
work by du Ponceau himself on jurisdiction.” At some later stage the Law Academy
established the Peter Stephen du Ponceau Prize for an essay upon a subject, either legal or
connected with the law, selected and proposed to the Law Academy by its Faculty for worthy
works submitted anonymously. This “Duponceau Medal” was awarded to the best essay as the
medal highest in value; the medal next highest in value was the Laussat Medal."

In 1834 du Ponceau published another substantial monograph under the auspices of the
Law Academy, this entitled A Brief View of the Constitution of the United Statésnjoyed
considerable success and was widely cited™ " and translated into French.™ " His interests of
matters of jurisdiction and evidence led him to seek legislative change when he deemed this to
be desirable. On 27 March 1826 he wrote to Congressman William Morris Meredith at
Harrisburg:

... [Tt was reported] in the National Intelligencerof last Friday that the House of Representatives
on the motion of Mr. Livingston, of Louisiana, that the Committee of the Judiciary be instructed to
enquire into the expediency of empowering the Consuls of the U. S. to take the acknowledgement or
proof of Deeds & other writings, & also to take the affidavits and Answers in Chancery. Mr. Livingston is
a Member of the Judiciary Committee, and | have no doubt that the Report will be favorable.

Seeing that Congress are taking the lead in a measure which had been one Year before our
Legislature, would it not be well, on the ground of an honorable State pride, that we should be before ...
with them — the Act of Congress can only affect lands in the District of Columbia, and affidavits &c. in
the federal Courts; it can have no operation on State laws; | therefore beg leave to bring this Subject again
before you, & request that it may be attended to this Session, if possible.”*""

American Philosophical Societipu Ponceau’s contributions to the study of languages,
particular those of the American Indians but also including Chinese and the Mexican heritage,
were pioneering and immense, generating a larger secondary literature on this aspect of his life
than his legal career.”™ " They seem to have begun with his membership in the American
Philosophical Society (APS),”* where he became the secretary of and prime moving force
behind the Society’s Historical and Literary Committee founded in 1815 (having been originally
suggested by du Ponceau in 1811). This was the seventh committee of the APS, adding the social
sciences and humanities to what heretofore had been a purely natural science organization. The
Committee was charged with, inter alia, quasi-legal interests, including the collecting of original
documents, such as official and private letters, Indian treaties, ancient records ...”.

The impetus for the early expansion of the APS outstanding holdings of native American
linguistic collections was generated by du Ponceau and a Philadelphia wine merchant and
bibliophile, John Vaughan (1756-1841).™ During the first decade of the nineteenth century
Thomas Jefferson (1743-1826) served simultaneously as the President of the United States and
President of the APS, and in those dual capacities commissioned Albert Gallatin (1761-1849),
assisted by du Ponceau, to undertake a study of Indian vocabularies. Jefferson believed there
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were relationships between the Indian tribes reflected in the similarities and differences of their
respective languages. Du Ponceau and Gallatin determined that there was a correlation between
similarity of language and the duration of time that had elapsed since the tribes had migrated to
other regions of North America. Du Ponceau recorded his own findings in a monograph on the
grammatical system of Indian languages,"" which on 2 May 1835 was awarded the Comte de
Volney Prize of Linguistiqueof the Institut de France,”*"

He then expanded his studies of language to encompass the Chinese system of writing
with his A Dissertation on the Nature and Character of the Chinese System of Writing, in a
Letter to John VaughanEsq. by Peter S. Du Ponceau, DL. President of the American
Philosophical Society, of the Historical Society of Pennsylvania, and of the Athenaeum of
Philadelphia, Corresponding Member of the Institute of France, &c. &c. to which are subjoined,
A vocabulary of the Cochinchinese langaaypy Father Joseph Morrone, R. C. Missionary at
Saigon, with references to plates, containing the characters belonging to each word, and with
notes, showing the degree of affinity existing between the Chinese and Cochinchinese language
and the use thesespectively make of their common system of writing by M. de la Palun, Late
Consul of France at Richmond, in Virginia; and A Cochinchinese and Latin dictionary, in use
among the R. C. missions in Cochinch{1838).”* The main text of the book comprises a
letter to John VVaughan, followed by appendices.

In assembling his materials on the American Indian languages he corresponded with
individuals around the world. His correspondence with William Shaler, “On the Language,
Manners, and Customs of the Berbers of Africa” was published by the APS,”™" as were his
letters to and from John Gottlieb Ernestus Heckewelder (1743-1823), a Moravian missionary in
Ohio working with Indian tribes there, ™"

Contemporary scholars in retrospect believe du Ponceau “can rightly be hailed as ‘the
father of American philology’” and his M é m o fa pi@eer work in language typology”.”"

A passing enthusiasm was the silk industry, to which he devoted three years of his life
and four thousand dollars in order to introduce the production and manufacture of silk into the
United States. An Act of Congress was required, and an appropriate bill submitted but not
enacted. In the end he abandoned the project, “defeated in my patriotic design”, but wrote two
works on the subject in 1831 and, recounting his experiences, in 1837.

In all du Ponceau was a member of forty-two learned societies, of which nineteen were
abroad, including the three above-mentioned. The University of Pennsylvania conferred the
degree of M.A. (Hon.) on him on 21 March 1782 at a ceremony attended by General George
Washington, Baron von Steuben, and members of Congress, among others. Harvard University
conferred the degree of LL.D.(Hon.) in 1820. He later became a trustee of the University of
Pennsylvania. He was elected to the American Academy of Arts and Sciences and, in 1791, to
the American Philosophical Society; served as Provost of the Law Academy of Philadelphia
(1821-1844), president of the American Philosophical Society (1827-1844), president of the
Historical Society of Pennsylvania (1837-1844), president of the Athenaeum of Philadelphia (est.
1814; 1844), and on 20 April 1827 a Corresponding Member of the Institut de France.

Among his other works were English Phonology; or an Essay towards an analysis and
description ofthe component sounds of the English langu@@a7);"*" A Discourse on the
Early History of Pennsylvaniél821); Eulogium in Commemoration of the Honourable William
Tilghman, LL.D. (1827); An Historical Review of the Rise, Progress, Present State and
Prospets of the Silk Culturé1831); An Historical Discourse Delivered Before the Society for
the Commemoration of the Landing of William P€h882); A Discourse on the Necessity and
Means of Making our National Literature Independent of that of Great Br{fidi®4); and The
History of the Silk Bill, in a Letter to D. B. Ward€r837).
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A number of his legal writings which appeared as part of other works are among his most
important. There is a certain poetic irony that his translation of passages from Huber should
become available to the legal profession thanks to the United States Supreme Court, who in an
otherwise brief opinion appended the extract that “was translated for, and read in, this
cause”.™ M His first major published contribution, entitled “A Summary View of the Law of
France Concerning Bankruptcy”, was inserted as an appendix to Thomas Cooper’s treatise
comparing American and English bankruptcy law.”*" Nadelmann describes the Cooper/du
Ponceau work as “the first comparative law book ever produced in the United States and also the
first scholarly presentation in English of the bankruptcy law of France”."*" He also contributed
notes to the American edition of Butler’s Horae Juridicae Subseciva®" Following the
Bynkershoek quickly were du Ponceau’s translations of the French Commercial Code of 1808
and then the French Criminal Code.™" For the Edinburgh EncyclopedigéAmerican edition) he
contributed the articles on “Allegiance” and “American Law”."*" When Kent’s Commentaries
on American Lavappeared, he published a review of volume one.

His translations of works on language and travel include: T. Campanius Holm, A Short
Description of the Province of New Sweden. Now Called by the English Pennsylvania, in
America translated from the Swedish by P. S. du Ponceau (1834); John Eliot, A Grammar of the
Massachusetts Indian Language. A New Edition with Notes and Observations by Peter S. D
Ponceau and an Introduction and Supplementary Observations by John Piok&2ay John
Heckewelder, Histoire, moeurs et coutumessdeations indiennes qui habitaient autrefois la
Pennsyl vani e etransll fems thednghsh by Chevalier slu Ponseau (1822); D.
Zeisberger, A Grammar of the Language of the Lenni Lenape or Delaware Indiansl. from
the German manuscript by Peter S. Du Ponceau (1830).

His work as a translator, however, goes far beyond the fields of law and linguistics. Many
papers submitted to the APS for possible publication were in foreign languages and required to
be translated either for publication or for review by the publications committee. The records of
the APS disclose, for example, that he translated the thermometrical observations of Peter
Legaux; Pierre Samuel Du Pont’s theory of winds; the last three volumes of Hollandsche
Maatschappij der Wetenschappen te Haarlem; Italian medical works; a Spanish paper on the
analogy of Spanish and English; among others.

On 21 May 1788 he married Anne Perry (1768-1792), of Massachusetts, the eldest
daughter among eleven children of the Presbyterian pastor, Rev. Joseph Perry.™ " After the
death of her parents, she moved to Philadelphia, where she met du Ponceau. There were three
children: two sons who died in early infancy and a daughter, Louisa Frances (1790-1825). Anne
died shortly after the birth of their third child. On 12 September 1794 du Ponceau married Anne
Latouche (1759-1817), of New York; there were no issue of this marriage.

His nearsightedness was legendary, and accompanied by and doubtless contributed to an
habitual preoccupation which could amount to complete absent-mindedness: “He walked always
in deep thought, and must needs be addressed or arrested to recognize a passing
acquaintance”.” " He also was intensely American to a degree that goes far beyond the normal
understanding of patriotism. Although he preserved a “tender attachment” for France, his
country of origin, he took to the United States immediately upon arrival with a passion that
intensified over the years. “My American Character”, he wrote, “I prize above all things”.™"
Although raised in the milieu of Catholicism, he formed an early attachment to the principles of
the Reformation, notwithstanding having become “monsieur 1’abbé”. In Philadelphia he
worshipped for more than half a century at the local Presbyterian Church.

Personal Libary
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There are few, if any, better indicators of the breadth and depth of intellectual interests
than a personal library. Du Ponceau was a serious book collector in his own home and through
acquisitions made by the Library of the American Philosophical Society under his guidance.™*™
He presented hundreds of volumes to the APS over the years, including manuscripts of
unpublished translations, and by bequest. Although apparently du Ponceau did not have his own
bookplate, some of his books bear what appears to be a stenciled ex libris “P.S.DUPONCEAU.”;
the APS described this as a “book stamp” in its Association File. Only a few volumes are
recorded with this mark of ownership. Gifts to the APS commonly bore his manuscript ex-libris
in his own hand and from time to time a donative inscription."*"

Upon his death there passed to the APS by bequest 353 volumes and uncounted
pamphlets, the great majority comprising grammars, dictionaries, histories, encyclopedias, and
journals.”™ " It was a collection of staggering quality, probably unsurpassed anywhere in the
world at the time. Legal materials figured in the gifts he made from 1816 to 1840, and less so in
his bequest. Among important titles with respect to the law of nations were: a collection of
Spanish treaties; " Rayneval’s treatise on the freedom of the seas; " Madison’s anonymous
tract on neutral rights;"*" Selden’s classic on the closed sea;" ™" von Steuben’s disciplinary
regulations for the American armies;”™™" and Zouche’s early work of the seventeenth
Centuryllxxxiii

The quality of his library may be measured by the auction catalog published for the
public sale of his books on 16 October 1844.”™* Comprising 66 pages in all, the first half of
which are devoted solely to law books, this was a substantial dispersal of a private library by any
standard. The importance of the collection for public and private international law may be
measured by the presence of, inter alia, the following titles: A View of the Admir&y Jurisdiction
(London, 1685); N. Atcheson, Report of a Case Recent Aiggd and Determined in the Court of
King s Bench on the Validity of a Sentence
Port &c. (London, 1800); D. A. Azuni, Pr i nci pes de Systeme Uni Vve
| * E u (Panig 1802); A. Browne, A Compendious View of the Civil Law and of the Law of the
Admiralty (London, 1802); G. G. Burlamaqui, Natural and Political Law(Nugent transl.;
Dublin, 1791); J. G. Biisch, Uber di e durch den jetzigen K
SeehandelgHamburg, 1793); C. van Bynkershoek, Opera omnia(1761); J. Chitty, Law of
Nations(Boston, 1812); Code des PrisefParis, 1784); Code Nouveau de Pris€Baris, 1799);

Code des Prises Maritimes, et des Armemens en c(Rarsg 1797); Collection de Decisions du
Conseildes Prises de la Republique Francaise sous le Consulat de Napoleon BoriBaaste
1800-04); G. F. Martens, Cours diplomatiquéBerlin, 1801); L. B. de Wolff, Institutions de droit

de la nature et des ger(teiden, 1772); F. N. Dufriche-Foulaines, Code des Prises et du
Commerce de Terre et de Mg@taris, 1804); Galiani, Recht der Neutralitatfransl. from the

Italian (Leipzig, 1790); Hugo Grotius, De Jure Belli ac Paci§1773) and the French edition of

1724; Hubner, De la Saisie des Batimens neut@?aris, 1759); M. Koch, Abr égé de |’
des Traités de Paix entre | es Pui gBaskerld®&);s de
Lampredi, Ub e r den Handel Neut r al(leipzig, Y782); kSemuel i n
Livermore, Dissertations on the Carariety of the Positive Laws of Different States and Nations

De Jure Maritimo et Navali, or a Treatise of Affairs Maritime and of Comm(graadon, 1707);

J. Marquardus, De Jure Mercatorium et Commercioryi662); G. F. Martens, Essai concernant

Les Armaeurs, les Prises, et surtout les Reprigesttingen, 1795); De Steck, Essais sur divers
sujets relative a | a Navi gatQ@. B Martend, Summary©fo mm
the Law of NationgPhiladelphia, 1795); Ordonnance de la Marine du Mois Ao u st , 1
(Paris, 1714) and numerous others of France; S. Pufendorf, Law of Nature and Nationd.ondon,

1729); Chr. Robinson, Collectanea MaritimgLondon, 1801); Roc c u s’ Manual of
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(Philadelphia, 1809); T. Rutherforth, Institutes of NaturalLaw (1779); J. Savary, Le parfait
Negociant(Paris, 1777); J. F. W. Schlegel, Neutral Rights(Philadelphia, 1801); Sea Laws, A
Complete Body of, and a General Treatise on the Domination of th€3&esl.; London);
Stypman, Kunke, and Loccenius, Jus Mariimum (Halase, 1740); A. Verwer, SeeRechten,
Nederlants(/Amsterdam, 1764); Robert Ward, Law of Nations in Europ@_ondon, 1795); D. B.
Warden, On the Origin, Nature, Progress, and Influence of Consular Establishngesmts,
1813); H. Wheaton, A Digest ofthe Law of Maritime Captures and Prizésew York, 1821);
Wheaton, Enquiry into the Validity of the British Claim to a Right of Visitation and Search of
American Vessels Suspected of Being Engaged in the Slave (Riatkelphia, 1842);
Wicqueforth, L * Aasdadeur et ses Functiokr24); and R. Zouche, The Jurisdiction of the
Admiralty of EnglandLondon, 1663).

He had two sets of Blackstone’s CommentarieqPhiladelphia, 1774; and Philadelphia
1825). Catherine II’'s celebrated Nakaz was present in a French translation published at
Amsterdam in 1775. The Consolato del Mareexcerpts of which he translated, was present in
French (1808), Italian and Dutch (1794) versions. Vattel was represented by the first edition
(London, 1758) and a Dublin edition (1792); a massive collection of law reports from around the
world, including Coke (London, 1776) in seven volumes. Six single-spaced pages were devoted
in the auction catalog alone to reports.

For all of its strength in international law, however, the collection was even stronger in
comparative law and must have had few, if any, rivals in the United States at the time. Du
Ponceau purchased widely and wisely, scouring continental and English book dealers for desired
titles and using, sometimes imploring, friends and colleagues to seek titles which he required. No
less impressive is the non-legal component, rich in choice editions of belles-lettres in many
languages, history, biography, travels, classics, philosophy, and a modicum of theology.
Measured by the quality of his library alone, du Ponceau deserves to be number among the
leading American intellectuals of his generation.

The Translation

Du Ponceau relates in the Preface to Bynkershoek his approach to the translation and the
various emendations and excisions he made to the text. They require no repetition here. He does
say, however, that he had commenced the translation several years earlier for his own private
use. Although the manuscript of his labors is not known to have survived, he did apparently
enjoy the arduous, demanding, and challenging task of translating. In a Note accompanying
another as yet unpublished translation whose manuscript was presented to the American
Philosophical Society on 17 July 1840 Du Ponceau wrote in his own hand: “Translating is one of
my methods of Studying. It may serve those who do not understand the original”.™

Du Ponceau does not indicate what edition of Bynkershoek he used for the translation.
When his Library was sold at auction in Philadelphia on 16 October 1844, two lots were devoted
to Bynkershoek. One was a copy of the present translation; the other was the 1761 edition of
Bynkershoek’s works which contained the present volume and would have been the version
available to du Ponceau. He did not present any version of Bynkershoek to the American
Philosophical Library except his own translation, and that Library does not hold any other
edition of Bynkershoek that could be a candidate for having served as the source of du Ponceau’s
translation. Circumstantial evidence therefore points to the 1761 edition having served as the
source.

The translation was well regarded by contemporaries. There is circumstantial evidence
that James Madison may have seen an early version of du Ponceau’s translation of Bynkershoek
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long before publication was being considered. Madison was in frequent touch with du Ponceau
when preparing his celebrated An Examination of the Conduct of the British Doctrine, Which
Subjects to Capture a Legal Trade, Not Open in Time of PE@&66). Bynkershoek is relied
upon extensively by Madison, whom “treats the subject of belligerent and neutral relations with
more attention, and explains his ideas with more precision, than any of his predecessors”, ™
Du Ponceau helped Madison with a passage from Bynkershoek, and when his translation was

published sent a copy at once to Madison with an accompanying note:

I had the honor of mentioning to you when you was last in this City in 1805 that | had made, for
my private use, a Translation of the first Book of Bynkershoek’s Quaestiones Juris Public. | have since
been induced to publish it & beg leave to present you with the first copy of it that has issued from the
press. It is an homage due to the Statesman who has best understood and appreciated the merits of my
author, & who has given to the world the most correct character of his writings. "

A copy sent to the President of the United States, James Madison, in December 1810 prompted
the following response:

I am glad to find that in the midst of your professional occupations, you have completed a work
which was so much wanted, and which required that accurate knowledge of both languages which you
possess. The addition of your notes will contribute to recommend both the subject & the Author of that
valuable Treatise, to the attention both of our Statesmen & Students.

His friend and former employer, Robert R. Livingston, wrote upon receiving the book
that “you appear to me to have done the amplest justice to your author, and rendered it much
more interesting by your notes, as well as elucidated some passages which appeared obscure or
contradictory in the original”."**"

William Pinkney (1765-1822), colleague and sometime adversary, wrote to du Ponceau
on 3 July 1815 from Baltimore:

In a Case in the Supreme Court of the United States (The Nereid) it is a Question whether the
Prize Code of Spain does at this Time contain the Rule laid down by its old Ordinance, that the Goods of
a Friend found on board the Ship of an Enemy shall be confiscated as Prize of War. Proof of the old
Ordinance is found in Azuni and elsewhere; but full Satisfaction as to the present State of the Spanish
Law (I)n that Stead can perhaps only be obtained from the translation of D’Abreu by M. Bonnemant in
1802 XXX

| suppose it probable (from what I see on p. 130 of your Translation of a portion of Bynkershoek
— for which we are all much indebted to you — that you are in possession of Bonnemants Work — and if so
you would perhaps do me the Favour (instead of Sending me the Book) to cause an Extract to be
forwarded to me at Washington of the passage which touches the matter). — It must necessarily be short —
at least a very short Extract will be sufficient to show M. Bonnemant’s opinion (if he entertained it) that
the Old Ordinance was in force when he wrote. — I incline to think that you have given an Opinion in the
Case of the Nereid against that which I am bound to maintain; but if this should be so | venture to believe
that my Request is not out of Rule. — I have the Honour to be — with sincere Respect Your most obedient
Servant, 1

Joseph Story pleaded du Ponceau to continue his translation contributions: “why will not
Mr. Duponceau increase the public gratitude by translating the works of other learned foreigners,
and by a critical account of the writings of those civilians who are best entitled to the attention
and study of American lawyers?”"1
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Du Ponceau added notes and commentary to the translation that also influenced the state
of the law as it existed when this American translation appeared:

In his translation of Bynkershoek, he first suggested the application of the distinction between an
absoluteand a qualified neutrality, to the case of the United States and France; considering our neutrality
not to be absolute, but qualified by the treaty with France, in 1778. His remarks (in the same work) on the
doctrine of the jus postliminij present some new and important views, which, if we rightly recollect, have
been adopted by Mr. Wheaton, in his valuable work on International Law. We believe, too, that Mr. Du
Ponceau was the first to announce the opinion, in the same work, that piracy might be committed on land
as well as at sea; which principle was afterwards incorporated into the act of Congress on that
SUbjeCt.IXXXI"

The Publisher

If not unique, then Du Ponceau’s translation of Bynkershoek must be unusual among
works on international law for having appeared first in a journal for circulation in book format to
all subscribers with extra copies offered for sale to the general public. So Du Ponceau relates in
his Preface:

It is, according to its first destination, published in and for the American Law Journadnd will be
delivered to its subscribers as the third number of the third volume of that publication; but a sufficient
number of copies will also be struck off for such as may wish to possess it as a separate work,

The publisher of the American Law Journallohn Elihu Hall (1783-1829), originally,
according to du Ponceau, expressed a wish to publish the translation as a part of this periodical.
As du Ponceau relates, “the manuscript was accordingly handed over to the printers of the
Journal ... This was the “first law review ever to appear in the United States”.”™™" Hall
would have appreciated the quality and importance of du Ponceau’s translation, for he himself
produced major legal translations, among them: B. M. Emérigon, An Essay on Maritime Loans,
with Notes, to which is added an Appendif11); “Commentaries of the Ordonnance de la
Marine”, Journal of Jurisprudencd (1821), 176, 123; and substantial extracts from Justinian’s
Digest and Code.

His credo was well-stated in an advertisement for his American Law Journal

However the annals of our domestic jurisprudence might fail in the contribution of materials, we
should be at no loss. The legal lore of former ages and foreign nations is an abundant treasury, to which
the scientific lawyer can always resort for those abstract principles of right which are applicable at all
times and in all places, "

Hall was born in Philadelphia, the eldest of ten children. He attended Princeton without
completing a degree, returned to Philadelphia in 1804 and studied law with Joseph Hopkinson
(1770-1842). He was admitted to the Bar in 1805. Six volumes of his American Law Journal
appeared between 1808 and 1817, specializing in the publication of new decisions and statutes
that were not readily available and the texts of foreign legal materials, usually of a commercial or
maritime nature. Hall hoped to attract a general readership, not only legal professionals, and
encouraged law reform in the direction of the harmonization of State and federal laws and the
emergence of a more systematic national jurisprudence. He joined the American Philosophical
Society in 1814. Between 1816 and 1827 he also edited the Port Folio, which his brother had
purchased. Besides his translations enumerated above and a considerable number of literary
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works, Hall wrote The Practice and Jurisdiction of the Court of Admirglt§09);** Tracts on
Constitutional Law, Co erttoaVvir. deffarsgr{1843); and Qfficerandh g s t
Authority of a Justice of the Peace in the State of Maryland, to Which Is Added a Variety of
Precedents in Conveyancind815).”" From 1813 he briefly held a professorship in the
University of Maryland.

Du Ponceau contributed the introductory preface to the relaunched Journal of
Jurisprudencewith the hope that Hall would continue his good work of publishing translations
of foreign legal materials. Du Ponceau’s vision was expressed with his customary eloquence:

In the preceding volumes we were presented with several translations of valuable foreign works
of jurisprudence, the originals of which are difficult to be procured. Among these we observe
Bynkershoek’s celebrated treatise on the Law of War, a collection of the titles of the Justinian code,
which relate to the maritime law, and the ancient and venerable Consolato Del Margwhich Mr. Hall has
only published in part, but of which he promises to give us soon the remainder, having completed the
whole of the translation of that excellent work. We understand that the same plan is to be pursued in the
future numbers of the Journal, by means of which, we shall successively become possessed of several
interesting legal works which are either out of print, or otherwise not easily obtained in this country.
Selected extracts will also be given out of heavy volumes which contain but little that is interesting to the
profession, but which little is of value. Thus it has long been a disideratumamong lawyers to see a
separate publication, out of the two huge volumes of sir Leoline Jenkins, of such much of the works of
that great judge as relates to admiralty and prize law. This we understand is to be done through the
channel of the Law Journal. ™"

William Fry and Joseph Kammerer, Printers of the Bynkershoek and the American Law
Review were specialist publishers in Philadelphia of newspapers or periodicals."*™ They rarely,
if ever, ventured into the publication of books on their own. Records of the period show them
located in Philadelphia at 15 North Seventh Street during 1807 and 1808, next door at No. 13 in
1809, and at Prune near Debtors Apartment from 1810 to 1812,

The “Publishers” of Bynkershoek were bookseller-publishers led by William P. Farrand
in Philadelphia in collaboration with Charles Nicholas and co-venturers in Boston, Baltimore,
Albany, New York, Portland, Maine, and Middlebury, Vermont. This would be characterized in
printing history as a “publishing combination” — a “method of financing and producing books
that fit specifically the wholesale approach to publishing or the extension of publishing to a
national market”." ™ Partners in the combination obtained their books a cost or at a price lower
than offered to other members of the trade. Literary fairs, commenced in 1802, operated as
gatherings where publishers could network and personally meet co-venturers with whom they
had corresponded by post. In the instance of Bynkershoek, the co-venturers covered the area
thoroughly from Baltimore northwards to Maine and left the New York City and Washington
D.C., as well as the southern markets, to presumably any of the venturers prepared to serve them
by exchange, commission, or consignment (all methods of distribution widely used at the time
by booksellers and publishers).

Farrand and Nicholas, “law booksellers and publishers”, were located literally around the
corner from du Ponceau’s home, with a shop in October 1810 at the corner of Chestnut and Sixth
Streets and during 1811-1812 at the northwest corner of Sixth and Chestnut, second door on
Sixth Street. "

The appearance of Bynkershoek occurred in autumn 1810, commencing with the
October/November issue of American Law JournalFarrand and Nicholas, in the District of
Pennsylvania, deposited with the Clerk the title of Bynkershoek on 8 October 1810; matters will
have moved quickly, for Du Ponceau’s Preface is dated October 1810. The book was being
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advertised in Baltimore by 25 November 1810 at the retail price of $2.50 by Philip H. Nicklin &
Co., “opposite Gadsby’s” as “Published This Day”.”*"!

Du Ponceau in the meantime was distributing copies to friends and colleagues. A copy
held by the Harvard Law School inscribed from the “Editor to Thomas Cooper” (1759-1840) and
dated 22 November 1819 bears the bookplates of three subsequent owners: William Bell, Samuel
P. Bell, and Samuel Seabury. The copy held by the American Philosophical Society, of which
Du Ponceau later became the President, was presented by the author on 7 December 1810. Of an
autumn appearance we can therefore be certain.

YK 341.184

I'punenxo E.A.,

N.10.H., HaAYUYHbIA COTPYAHMUK Kade
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International legal framework and forms of Ukraine and Russia cooperation in the
environmental field and issues related to environmental security andlooods use of natural
resources in the Azov region are considered in the article. In addition, the article examines the
legal framework of the UkrainiaRussian relations in the sphere of environmental protection
and the issue of international legal obligatsoenforcement.

Keywords: international cooperation, environmental protection, environmental policy,
legal framework , etc.

IlocranoBka npodaembl. B yciioBusX rimodanu3alii MUPOBBIE 3KOJOTHYe-
CKHE MPOOJIEMBbl CTAaHOBSITCS BCe 0oJiee OMAcCHBIMU U OOJIE3HEHHBIMH, MOCKOJIBKY
UMIIEpAaTUB POCTa MPOAOIKAET JOMUHHUPOBATH, WHTEHCUDUIMPYIOTCS TaKue
o0nacTu, Kak TpPAaHCOOPT M SHEPreThka, KOTOpble BECbMa HEraTUBHO
BO3JICHCTBYIOT HAa OKPYKAIOIIYIO CPENy, IPOUCXOAUT OJJHOBPEMEHHOE YBEINYEHUE
OenHOCTH M OOraTcTBa, CHMXKAIOTCSI CIIOCOOHOCTH HAIMOHAJBHBIX MPAaBUTEILCTB
PEryIMpoOBaTh, U APYTHUM 00pa3oM CHPABIISITHCS € MPOOIEMaMU SKOJIOTHYECKOTO
ynpasieHus. Kak BepHO oTMeudaeTrcsi B MEXIYHApOAHO-NPABOBOM JIUTEpATYypE,
OJlaronpusATHas OKpyKaromiash cpena - HEOOXOAUMMOE YCJIOBHE >KH3HU BCEro
YeJIOBEYECTBA, W, CJIEAOBATEIbHO, €€ OXpaHa [OJDKHA pPAacCcMaTpPUBATHCS Kak
OoOImMi MHTEPEC M OCYIIECTBIATHCA HA BCEX YPOBHAX MEXIYHAPOJIHOTO

corpyaauuectsal8; C.40-41].

Ha coBpemMeHHOM »3Tame pa3BUTHSI OCYULIECTBIISIETCS aKTUBHOE IPAaBOBOE U
OpraHMU3aIMOHHOE OOeCTeueHne MEXAYHAPOIHBIX OTHOIICHHWH B cdepe OXpaHbI
okpyxaromiei cpeanl (nainee - OOC). Bonpocst OOC He MOTYT paccMaTpUBaThCs
aBTOHOMHO, BHE CBSI3U C Pa3BUTUEM MEXKIYHAapOJHBIX OTHOIIEHUH B MHBIX 00-
JacTsX, yIpaBieHNEe KOTOPHIMU TPEOYET yUUTHIBaTh HEOOXOIUMOCTh COOTIOICHUS
IKOJIOTUYECKUX cTaHaapToB. CymiecTByeT M oOpaTHast cBsi3b: mpobiiema OOC
HaXOJMUTCS BO B3aUMOCBSI3U C APYTUMHU TJ00aibHBIMU MpoOjemMamMH, a 3HAuuT,
HECMOTPS Ha TPEAMETHOE pa3luyue, WX BIUSHUE IOJKHO YYHUTHIBATHCA TpU
OCYILIECTBJICHUN MEXAYHApOIAHOIO YIpaBJieHHs B cdepe OXpaHbl OKpYKarolen
cpensl. He ocraeTcst B CTOpOHE OT peIIEHUS BBIMICU3IOKEHHBIX MPOOIEM |

YkpaunHa.
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Kak wuzBectHo, Ykpauna sBisgercs Ctoponoir Gonee 70 MexayHapOIHBIX
JIBYCTOPOHHUX W MHOTOCTOPOHHHMX COIJIAIIGHUW, CBSI3aHHBIX C OXpaHOU
OKpyXaromel cpeapl BeimomHeHne 005S3aTeNbCTB  3TUX  MHOTOCTOPOHHHUX
corjameHuit TpedyeT NpuBeACHUS BHYTPEHHUX 3aKOHOB U HOPMATUBHO-TIPaBOBBIX
aKTOB B COOTBETCTBUE C CYHIECCTBYIOUIMMU HOPMAaMH MEXIYHApPOJIHOTO TpaBa U
ydyeTa CYHIECTBYIONICH MEXKIYHApOAHOM MPaKTUKA NpU pPa3pabOTKEe HOBBIX

3aKOHOOATCIBbHBIX aKTOB.

JIByXCTOpOHHE U MHOTOCTOpPOHHE cOTpyaHu4ecTBO B chepe OOC B YkpaunHe
COCPEIOTOYEHO Ha TakuxX cdepax Kak: oXpaHa OMOJOTMYECKOro pa3zHooOpasus,
OXpaHa TpPaHCTPAaHUYHBIX BOJOEMOB; OXpaHa aTMOC(EPHOro BO3/yXa; OIICHKA
TPAHCTPAHUYHOTO BIUSHUS Ha OKPYKAIOIIYI0 Cpeay; Jerpajaluud 3eMelb;
MOJIUTUKA B OTHOIICHWH OTx0J0B M Jp. [2; C.473] OcoOeHHO HMHTEHCHUBHOE
COTPYIHUYECTBO OCYIIECTBIISIETCS C TOCYJapCTBaMHU, KOTOPhIE HUMEIOT OOIIYIO

rpaHuily ¢ YKpauHoi, B yacTHOCTH, Poccuiickoit deneparueii (nanee - PD).

B »TOl CBsI3M, MpEACTABISAETCS AKTyaldbHbIM M BAXKHBIM IMPOAHAIM3UPOBATH
HEKOTOPBIE  aCHEKThl  MEXAYHApOJHO-IIPABOBOIO  COTPYJIHUYECTBA  MEKIY
Ykpaunoit u P® B skonmorumueckod cdepe. AKTyalbHOCTh 3asBICHHON TEMbI
o0yCJaBIMBAETCA TaK)Ke€ TEM, YTO B OTEUECTBEHHOW MEXIYyHApOIHO-TIPaBOBOM
HayKe KpalHe Majo HAYYHbBIX MCCIIEIOBAHUNA OTHOCUTEIIBHO YKPAUHO-POCCUNCKUX

OTHOIIICHHUH B DKOJIOTHUECKOH cdepe.

CocTosiHue Hay4yHOH pa3padoTaHHOCTH TeMbl. [IpoOieMHBIE acCHEKThI
JIOTOBOPHO-TIPABOBOM 0a3bl YKPAaWHO-POCCHUICKUX OTHOIICHUH B JKOJIOTHMUECKOU
chepe wuccremayroTcss B TpyAaxX TaKuWX y4YeHbIX, Kak: A.D.Bricorxkoro,
H.P.Manemmesoit, HO.C.Illemmyuenka, A.H.Illlemsxkuna, M.O.MenseneBoi,

A .Kauunckoro, E.B.Crenanosoi, JI.JI. KpyrisikoBoii u ap.
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Lenbi0o craTbm SBISETCA NPOAHAIM3UPOBATh MEXKIYHAPOJHO-IIPABOBBIC
OCHOBBI M (OpPMBI COTpyIHHUYeCTBa YKpauHbl W Poccuiickoit ®enepanuu B
IKOJIOTUYECKON chepe u chopMynHpoBaTh PEKOMEHAALNUU U TNPEAJIOKEHUU C
LEJIbI0 YCOBEPLICHCTBOBAHUSI TAKOT'O COTPYJHUUECTBA B Oy IyIIEM.

Kak u3BecTHO, OCHOBBI MEKYHAPOIHOTO COTPYIHHUYECTBA YKpauHbl B cepe
OOC BnepBble ObuUIM 3a7105K€HBI B «OCHOBHBIX HAINPaBJICHUSIX TOCYJapCTBEHHOM
MOJUTUKKA YKpauHbl B cdepe OXpaHbl OKPYKAIOLIEH Cpeabl», HCIOIb30BaHUS
NIPUPOIHBIX PECYPCOB U 00ECTICUSHHS IKOJIOTHYecKol OezomacHocT» (1998) [6].

OTOT JAOKYMEHT HpelyCMaTpuBaeT OCYUIECTBIEHUE MpuOIu3uTeabHo 70
JIBYXCTOPOHHHMX U MHOTOCTOPOHHHUX JOTOBOPOB B chepe OOC, coTpyITHUUECTBO C
OCHOBHbIMHU Opra"amul u nporpaMmmamu OOH; nByXCTOPOHHE COTPYIHHYECTBO C
COCEIHUMH TOCYyJapCTBaMH; PETMOHAIBHOE COTPYAHUYECTBO B c(epe OXpaHbI
Yepuoro u AsoBckoro mopeu, pex uenp m [dynau, a taxxke Kapmarckux rop;

y4acTue B JIUKBUIAIMU MOCIeACTBUN YepHOObUIBCKOM KaTacTpodsl [4; ¢.77].

JloroBopHO-TIpaBOBasi  0a3a  yKPaWHO-POCCUHCKUX  OTHOIIECHUWA  HBIHE
cocTaByisieT 366 MEKAYHApOIHBIX JIOKYMEHTOB [5], KOTOpBIE peryiupyroor
LIUPOKUH CIIEKTP BOIIPOCOB JBYXCTOPOHHETO COTPYAHUYECTBA, BKIIFOYasi TOProBO-
HYKOHOMMYECKYI0, HAYYHO-TEXHUYECKYI0, TYMaHUTAPHYIO, IPABOOXPAHUTEIIBHYIO U
npyrue coeppl. JeWCTBYIOIUMH JIBYXCTOPOHHUMHU JOTOBOpPaMH  CO3[aHO
IIOJIMTUKO-IIPABOBYIO OCHOBY JUI YKPEIUICHHUS U Pa3BUTUSA MEKIOCYIapCTBEHHOTO
Jyasnora B pa3HbIx cepax YKpauHO-POCCHUMCKOTO COTPYAHUYECTBA, B TOM YHCIIE U
B dKoJiornueckor chepe. Bmecte ¢ Tem, yuuThIBas CTpaTErMueCKHil XapakTep
napTHepcTBa YKpauHbl U P®, MOCTOSTHHO TIPO0IKAETCS paboTa MO PACIINPECHUIO
U JalbHEHIlIeMy pPa3BUTHUIO JIOTOBOPHO-TIPABOBOM 0a3bl MO BCEMY KOMILIEKCY

YKPanHO-POCCUMCKHUX OTHOIICHUI[S].

MexayHapoJHO-IIPAaBOBOM OCHOBOM ISl COTPYAHUYECTBA MEKIY Y KpauHOU

u PO B chepe OOC sBnsiercs Cornamenue wmexnay IIpaButensctBom Poccuiickoit
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®enepanuu u [IpaBuTenbCTBOM YKpauHbl O COTPYIHUYECTBE B 00JACTH OXPaHBI
OKpykarore cpensl (manee - Cornamienne) ot 26 uroist 1995 r. [7].

Taxk, B crarbe 1 Cornamenus ykaspiBaeTcsi, yTo CTOpOHBI OyAyT pa3BUBaTh
U YKpEIUIATh B3aUMOBBITOJHOE U PAaBHOIPABHOE COTPYIHUYECTBO B 0OOJACTH
OXpaHbI OKPYKAIOIIEH Cpeapl, PaIlMOHAIBHOTO KCTIOIB30BaHUS U BO30OHOBIICHUS
MPUPOIHBIX PECYPCOB Ha OJ1Iar0 HApOJI0OB OOOMX TOCYIapCTB, PYKOBOJICTBYSChH
MPUHIUIIOM YCTOMYUBOTO Pa3BUTHSL.

CoTpyAHUYECTBO MEXAY TOCYJApCTBAMH OCYIIECTBISETCS IO CICAYIOIIUM
OCHOBHBIM HANpaBJICHUSIM: pa3paboTKa M CO3/IaHUE CHUCTEMbl MOHUTOPUHTA
npuopexxHO-11eNb(POBRIX 30H A30BO-UepHOMOpCcKOro OacceifHa; pa3paboTka u
peanu3anus TOPUHUUIIOB COBMECTHOTO YIPABICHUS BOJHBIMU pPECYpCaMH
TPaHCTPAHUYHBIX 0acceiHOB, B YaCTHOCTH JlHenpoBcko-JloHenkoro
apTe3UaHcKoro OacceiiHa, COBMECTHasi OlIEHKa U pa3padoTKa IPOECKTOB
peadwIMTalMi 3€Mellb, HapYIICHHBIX TOJ[ BJIMSHUEM TOPHOMPOMBIIUICHHOTO
KOMIUIEKCAa B MPUTPAHUYHBIX paiioHax, W Ap. OJHUM U3 COBMECTHBIX MPOEKTOB
Poccun u VYkpauHbl ABIS€TCS TPOEKT CO3JaHUS TPaHCTPAHUYHOU 0C000

OXpaHsAeMOi PUPOaHOH TeppuTopun “bpsiHckue u Ctaporyrckue jeca” u ap. [7].

OcHoBHBIMU QopMamu coTpyaHuuectBa B chepe OOC mexny YKpanHoOW U
P® asnsrores:

- OCYIIECTBIIEHHE COBMECTHBIX POrPAMM U MTPOEKTOB;

- NPOBEJECHUE COBMECTHBIX COBEIIaHWH, KOH(MEepeHUUH, KOHCYIbTalUl
DKCIEPTOB;

- OOMEH Hay4YHO-TEXHUYECKOU u FOPUINYECKON JIOKYMEHTAIME,
METOJMKAMU U APyroi nHdopmamei;

- B3aUMHBIH OOMEH  HOpPMATHBHBIMH  akTaMM B  00JacTu OXpaHbl
OKPYKAIOIIEU CPELBI;

- TIPOBEICHUE COBMECTHOIO WHCIIEKTUPOBAHUS OKPYXKAIOLEW Cpenbl,

BKJIIO4as a3pOKOCMHUYCCKOC NMHCIICKTUPOBAHUC,
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- TPOBEJIEHHE COBMECTHBIX (yHAAMEHTAIbHBIX " MIPUKIIATHBIX
AKOJIOTHYECKUX HCCIEOBAaHUMN; B3aUMHBI OOMEH €XKETOJHBIMU JIOKJIaJaMHu O
COCTOSIHUH OKPY KAroIlel MPUPOJTHOM cpesl [7].

Hna VYkpaunnelr u PO B Hacrosimiee BpemMs SBISETCA HCKIHOYUTEIBLHO
aKTyaJbHOW TMpoOJieMa YIy4IIEHUS CHUCTEMbl YIIPABICHUS UCIIOJIb30BaHUEM
NPUPOIHBIX pecypcoB A3oBckoro Mopsi u YepHomopckoro ieibdal3]. Do
0OyCJIOBJIEHO WX TEOMOJUTHICCKUMHU HHTepecaMu. COBPEMEHHOE HKOJIOTHIECKOE
3aKOHOJIATENBCTBO, KakK YKpauHbl, Tak W P®, HecMOTpsSs Ha 3HAYUTEIBHOE
KOJIMYECTBO HOPMATHBHO-TIPABOBBIX aKTOB, HE MOXKET B MOJHONU Mepe 00eCIeynuTh
cucremy 3¢G()EKTUBHOTO MPUPOJONOJIB30BAHUS, OCOOCHHO B OEpPEeroBoil 30HE, U
OXpaHy OKpy»Karollled MpupoAHoul cpenbl B UepHomMopo-A30BckoMm peruone. Ilo
MHEHUIO HEKOTOPBIX YYEHBIX, OJHUM W3 BaXKHBIX MHCTPYMEHTOB COTJIACOBAHUA
HOPMATUBHO-TIPABOBOM  0a3bl  UCIOJIL30BaHUS TPAHCTPAHUUYHBIX  PECYpPCOB
A3oBckoro u YepHoro mMopeit siBisercst koaudukarus|9].

OcHOBHBIMH (haKTOpaMH aHTPOIIOTEHHOTO0 M TEXHOTEHHOI'O BJIMSHUS  Ha
IKOCUCTEMY ABOBCKOTO MOpSl SIBJISIOTCA 3HAYUTEIbHBIE OOBEMBI COPOCOB
BO3BPATHBIX U CTOYHBIX BOJI; YPE3MEPHO BBICOKOE COAECPKAHUE MUHEPAIBHBIX U
OpraHUYECKUX BEIIECTB B CTOKE PEK; MPOBEJACHUE NHOYIIIYOUTEIbHBIX padboT U
JaMIIMHTa B TOpTaxX; aOpa3vOHHBIE MPOIECCHI B OEpPEeroBO 30HE; 3arpsi3HEHUE
MOBEPXHOCTHBIM JIMBHEBBIM CTOKOM; MEPEHOC aTMOChEpPHBIX 3arps3HEHUN B
MOPCKYIO Cpey; 3arpA3HEHUE MOPCKOW 3KOCUCTEMBI B CBS3U C CYJIOXOACTBOM H
JESTENBHOCTBIO OPTOBO-MPOMBIIUIEHHBIX KOMILIEKCOB.

Kpome Toro, onHMM M3 OCHOBHBIX KOMIIOHEHTOB, 3arpsSI3HSIONIMX MOPCKYIO
cpeny, octatorcsa HedTenpoaykTel. [locTositHHOE comepxkaHue HEPTEIPOIYKTOB B
MOPCKOM BOJI€ CBS3aHO C MONAJAaHUEM UX B OKPYKAIOLIYIK CpPEay B pe3yJIbTaTe
ABAPUMHBIX CUTYyallUi, IMPOMBILIJICHHON IEATEIbHOCTH IMPEANPUITUN, ITOPTOB,
MOTEPSIMU BO BpeMsi OYHKEPOBOUHBIX OTEpAaIlHii, BHIHOCOM B MOPE C PEUYHBIMU

BOJaMHU WM CTOYHBIMHU BOAAMH KOMMYHAJIbHO-MYHHUIIHUIIAJIbHBIX CeTeH. O,)IHOfI nu3
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CEpbE3HBIX MPOOJIEM, BIUSIOMIUX HA HKOJIOTMYECKOE COCTOSTHUE A30BCKOTO MOPSI U
KepueHckoro mposiuBa, B HACTOSIIEE BpeMs SBISIOTCS aBapUWHBIE CHUTYallUH,
CBS3aHHBIE C pa3auBaMU HEPTEMPOIYKTOB C CYJOB, COPOCHI JbSUIBHBIX BOJI,
CTOYHBIX BOJ U MycCOpa.

B cBsI3M ¢ MHTEHCUBHBIM CYJIOXOJCTBOM (J10 9 ThICSIY CyAONPOXOA0OB B IOl B
KepuenckoM mponuBe) MOpCKHE BOJBI  37eCh Haubojee IMOJBEP KEHbI
aHTPONOTeHHOMY Bo3jeicTBHIO[9]. Jt06as kpynHas aBapus B MPOJIMBE, CBA3aHHAS
C pa3MBOM HE(PTENPOAYKTOB, HAHOCUT 3HAYUTENbHBIA SKOJIOTMYECKUN yIepo,
Kak YKpauHe, Tak u Poccum [1].

B 3aknroueHue HEOOXOAMMO OTMETHThb, YTO COBPEMEHHOE 3KOJOTHMYECKOE
3aKOHOJATEIbCTBO KaK YKpawWHbl, Tak U PP, K COXaJ€HUIO, HE B IOJIHOW Mepe
OTBEYAET TPEOOBAHUAM yCTOMUMBOTO NpupoAonons3oBanuda 1 OOC B YUepHoMOpo-
A3oBckoM peruone. [IpoGiema cOBEpIIEHCTBOBaHUS MOPCKOTO 3KOJOTHYECKOIrO
3aKOHOAATENBCTBA SIBISIETCA AKTYyaJIbHON B HACTOAILIEE BpPEMs, KaK JJIsl Y KpauHBbI,
Tak "W aaa Poccuu, O0COOCHHO B KOHTEKCTE OO€ECIEYeHHUS COBMECTHOI'O
IPUPOAOIIOIB30BAHNS, PETMOHAJIBHOTO 3KOHOMHMYECKOTO COTPYJHUYECTBA U
VMHTEIPALlMOHHBIX IPOLIECCOB C YYETOM pEAM3alMi HAlMOHAJIBHBIX HHTEPECOB
rocyaapcts B HepHoMOpo-A30BCKOM pETHOHE [9].

B 3TOM  KOHTEKCTE  TMpPEACTABISIETCA  KpaHE  BaXXHO  PAa3BUTHUE
METOJOJOTUYECKUX M METOAUYECKUX OCHOB KOAM(PUKALMHU, KOTOpas Oyner
ABJIATHCS BAXXHBIM CPEICTBOM COJACUCTBUSL COJIMKEHUIO MPABOBBIX CUCTEM
VYkpaunsl u Poccutickoii deneparnuu B chepe MOPCKOTO MPUPOIOTIONB30BAHUS U

HKOJIOTHYECKOH cdepe B 1IeJIOM.
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It is a remarkable hallmark of the international human rights law nowadays,
that the indigenous peoples are recognized as special subjects of concern. An
institute of international human rights law comprising collective rights of
indigenous peoples has appeared and is developing fast.

According to Professor S.J. Anayaa well-known American expert in the area
of indigenous peoples' rights, the term indigenousmeans living descendants of
preinvasion inhabitants of lands now dominated by others. This category of
peoples is a culturally distinctive group that finds itself engulfed by settler societies
born of the forces of empire and conquest. [1, p. 3]

What makes them different from other groups or communities is this close
relationship to their ancestral land. Their cultural, social and ethnic identity is
based, first and foremost, on the ties to their land. [2, p. 121] One can regard the
following peoples as falling under the aforesaid notion of indigenous: the Inuit of
Canada, the Maori of New Zealand, the Zulu of South Africa and Zambia, Pygmy
peoplesof Central Africa, the Circassiansof the North Caucasus, the Maya of
Mexico etc. Nowadays there are more than 370 million indigenous people in more
than 90 countries worldwide. Moreover, indigenous peoples provide around 80 %
of cultural and biological diversity in the world. [3]

The UN Permanent Forum on Indigenous Issues, established on 28 July 2000,
[4] developed a complex of main characteristicsof“ i ndi g e n o designed
to determine the scope of the term. It holds, that considering the diversity thereof,
an official notion of “indigenous” has not been adopted by any UN agency.
Therefore a modern understanding of this term based on the following was

developed:

- “self-identification as indigenous peoples at the individual level and

accepted by the community as their member;

- historical continuity with pre-colonial and/or pre-settler societies;
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- strong link to territories and surrounding natural resources;
- distinct social, economic or political systems;

- distinct language, culture and beliefs;

- form non-dominant groups of society;

- resolve to maintain and reproduce their ancestral environments and

systems as distinctive peoples and communities.” [5]

Thus, we could come to the conclusion that “i ndi genou&nbpeop
generally defined as a group of people, that has historically belonged to a certain
pre-colonial region and is distinguished by different cultural, linguistic, traditional,

social and other features in contrast to those of a dominant nation of this region.

Within a historical context it is common practice to regard the issue of
indigenous peoples' rights, beginning with the European colonial expansion era.
Renowned theorists of the time, such as Francisco de Vitoriaand Bartolome de las
Casaswere caught between the traditional European imperialist approach and the

challenges of the developing international law, while regarding this issue. [1, p. 10]

Vitoria developed a remarkable concept concerning the relations between the
Indians and the Spaniards. On the one hand he affirmed the status of indigenous
peoples as human beings with the result of them having undeniable rights to land
with “dominion in both public and private matters”. [6, pp. 127-128] On the other
hand, in his opinion, indigenous peoples of America, in light of them being
incapable to administer their own state up to a decent level accepted in the
European countries they could use some guidance on the part of the Spaniards. [1,
p. 11] This kind of ambivalence in views as to the status of indigenous peoples

unsurprisingly led to justification of war against the dissident tribes of Indians.

A century has passed but the concepts laid down by Vitoria continued to

influence European scholars. Even the “one the most prominent fathers of
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international law”, [1, p. 16] Hugo Grotius,shared some of Vitoria's views. He
stood on the position that there could be no title by discovery to lands where other
human beings were living. The first settlers might be “dull of wit” and they might
have different religion or culture. Nevertheless they were the first to settle down on
these lands. [7, p. 550] He continued to analyze the concept of just war by reducing
the constituting ground for it to the following three one: defense, recovering of
property and punishment. [7, p. 171] Thus, we can see an altered attitude to the

right of Christians to conquest Non-Christians.

Vitoria's approach can be traced in the works of other European theorists of
that time: Alberico Gentilis, Francisco Suarez, Balthasar Ayatd others. [8, pp.
48-54] Moreover, it could be assumed, that the later trusteeship doctrine adopted
by Western states (Great Britain and eventually the USA) in the XIX century has

certain relation to Vitoria's views. [9, pp. 136-153]

De las Casasgrounding his attitude to the problem on his own experience as
a missionary in the New World, adopted a firm position in defense of indigenous
peoples' rights against their mistreatment by the colonialists. Because of his
“different” views he even entered in 1550 into the famous Valladolid debate with
his adversary Juan Gines de Sepulveado argued that the Spanish Crown was
entitled to wage war on the Indians in the interests of the latter. [9, pp. 279-309]
The results of the debate were unclear. However, de las Casadgleveloped a

reputation of an ignorant troublemaker in relation to the Indians. [10]

The subsequent important benchmark in the process of acknowledging
indigenous peoples' rights was the post-Westphalian concept of international law.
Emerich de Vattela noticeable representative of that time, framed the foundation
for the state sovereignty theory, in which he tried to connect the terms “state” and
“nation” and hence underpin non-interference in private matters, equality and
freedom of nations, exclusive jurisdiction of states etc. [11, p. 116] His doctrine

was euro-centric in its nature, i.e. based on European traditions of political and
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social organization. Indigenous peoples could not be regarded as nations or even
nations-states within this doctrine because of the lack of a centralized authority.
Thus, the ambiguity in the matters of indigenous peoples' status was not eliminated

in the post-Westphalian period. [1, pp. 13-16]

Unfortunately, over time the course of thought in Western countries changed
towards non-acknowledgement of indigenous peoples as having rights of political
bodies within international law. This was inevitable in view of the growing
economic relevance of the colonies for the European states. The right of the latter
to execute power over the New World's lands and resources was believed to be
pursuant to law. [12, p. 10] The scope of international law was limited to the
relations between states. It excluded indigenous peoples from the actors of
international law, as the latter has been created by states. This was the reason, why
non-European aboriginal peoples could not participate in forming the system of

international law, as not being recognized by the 19"-century European states.

On this point, it is of importance to mention the European doctrine of
discovery. Its origins can be traced back to the feudal system of the medieval
Europe. In general, the doctrine presumed that a European discoverer may
eventually claim his feudal's primary “rights of conquest over the infidel-held
lands, either by wars of expulsion or by treaties of cession contracting the limits of
the tribes.” [12, p. 315-317]

The most elaborate example of applying this doctrine in practice is the
opinion of Chief Justice John Marshallin the 1823 case Johnson v. M'Intosh
before the US Supreme Court. [13] This case is mentioned in the works of many
researchers. [1, p. 18; 14, p. 672; 15, p. 329] In Johnson's opinion, the discovery of
the New World by European colonialists gave them “an exclusive right to
extinguish the Indian title of occupancy, either by purchase or conquest.” [13, p.
587] The common view was that main concern of the “civilized” Western family

was to act as guardians towards aboriginal peoples, which is why there could not
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possibly exist such a phenomenon as ‘“‘self-determination” of indigenous peoples.
[16, p. 55] Reliance on this dubious concept as basis for claims of Western states
on the territories and resources of indigenous peoples continued to influence the

international policy until the middle of the 20" century.

Another exemplary illustration of defining indigenous peoples' status was the
Cayuga Indiangase in 1926, in which Great Britain brought a claim against the
United States, defending the rights of the Cayuga Indians in Canada. [17] The
latter's claim was to continue to share in annuities provided for in a Treaty of 1795.
However, the Tribunal held that the Cayuga as individuals and as the Cayuga
Nation had no status neither under American law (State or Federal) nor under
international law. [18, p. 258] Only Great Britain could maintain its claim for the
Cayuga Indians, as individuals on the basis of their British nationality. [1, p. 30]
The argumentation was very simple and comprehensible, based on rules of law and
previous practice, but the prime postulates thereof were obviously wrong, from

today's point of view.

It seems necessary to cite the wordings of the Tribunal in this regard: “From
the time of the discovery of America the Indian tribes have been treated as under
the exclusive protection of the power which by discovery or conquest or cession
held the land which they occupied. ... The power which had sovereignty over the
land has always been held the sole judge of its relations with the tribes within its
domain. The rights in this respect acquired by discovery have been held
exclusive.” [17, p. 176] As we see, even more than a century after the Marshall's
case, the doctrine of discovery and the deriving right of exclusive protection on the

part of dominating nations did not lose their applicability.

Not until after the Second World War the movements for the indigenous
peoples' rights were at last noticed, even began to gain importance. The claim of
the Western world, that the latter could continue preserving peace and security

throughout the world, was put for the first time under question as such. Weakening
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colonial empires could no longer withstand the pressure of the nationalist
movements, as well as the reality of their changed position in the international
relations. Professor W. Michael Reismamade an excellent remark of indigenous
peoples being “consigned to a kind of international legal shadow land.” [19, p.
350] Within the above-mentioned process claims of indigenous peoples for being
equally part of world society, having dignified languages, law and religion, finally

came to light.

Before proceeding to international documents designed to protect indigenous
peoples' rights first-hand we should briefly examine the nature of the United
Nations Charter in this regard. This “Constitution of the International Community”
[20, p. 1] was a manifesto of the world's new postwar order, based on accepted
principles of international law. Indeed, the Charter “promotes a kind of
constitutivism in international legal framework”, [1, p. 41] by allowing prima facie
the member states to benefit from the principle of sovereignty, territorial integrity
and non-interference in national matter. In the same time the Charter fostered the
concept of “equal rights and self-determination of peoples”, “respect for human
rights and for fundamental freedoms for all without distinction as to race, sex,
language, or religion”. [21] If to examine provisions of this document even more
closely, one could determine that by adopting the Charter member states tried to
observe a necessary balance between the states' interests and the challenges of the

postwar time, including protection of human rights.

In this regard special attention should be paid to the United Nations General
Assembly Resolutions: 1514 on the Granting of Independence to Colonial
Countries and Peoples [22] and 1541 Principles which should guide members in
determining whether or nor an obligation exists to transmit the information called
for under Article 73 of the UN Charter [23], both adopted on 15 December 1960.
Even by adopting these two documents, addressed to ensure the decolonization to

be completed in accordance with the self-determination principle, the interests of
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certain elite groups in states with significant indigenous peoples' population played
main role in defining the so-called “rules of the game”. [19, p. 352] Professor W.
Michael Reismarrew attention to Principle 1V of the second Resolution, which
states: “Prima faciethere is an obligation to transmit information in respect of a
territory which is geographically separate and is distinct ethnically and/or
culturally from the country administering it.” [23] Putting an “and” between these
two requirements combines them into an integrated single one, which makes it
almost impossible to include indigenous peoples into the scope of these
Resolutions. [19, p. 353] We can one more time observe the ambiguity of the
world's attitude towards indigenous peoples, which unfortunately did not alter

considerably over time.

Nonetheless, the sudden explosion of indigenous peoples' claims for human
rights in international law was documented in international legal instruments: the
most notable ones, the Convention 107 concerning the Protection and Integration
of Indigenous and other Tribal and Semi-Tribal Populations in Independent
Countries [24] and the Convention 169 concerning Indigenous and Tribal Peoples
[25] by the International Labor Organization, a specialized agency of the United
Nations. One of the first international legally binding document, which recognized
expressly indigenous peoples' rights was the Convention 107, adopted on 26 June
1957. However, it still reflected the dominant colonialists' attitude as to the
indigenous peoples' status, encouraging them to integrate and considering them as
temporary societies. It was actively criticized by indigenous advocacy groups in
the 70s and 80s years with the result of its revision in June 1989. [26] Hence the
adoption of the Convention 169, founded on the recognition of indigenous peoples
as permanent societies, acceptance of and respect for their cultural and social

diversity.

Two other key treaties in the UN legal system are the International Covenant
on Civil and Political Rights (ICCPR) [27] and the International Covenant on
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Economic, Social and Cultural Rights (ICESCR), adopted on 16 December 1966.
[28] The main provision of the first treaty within the protection of indigenous
peoples’ rights is Art. 27 of the ICCPR: “In those States in which ethnic, religious
or linguistic minorities exist, persons belonging to such minorities shall not be
denied the right, in community with the other members of their group, to enjoy
their own culture, to profess and practice their own religion, or to use their own
language.” [27, Art. 27] The ICESCR comprises a similar provision: “the States
Parties to the present Covenant recognize the right of everyone to take part in
cultural life.” [28, Art. 15]

While analyzing the process of international recognition of indigenous
peoples' rights the role of the world's financial institutions is also not to be
overlooked. [29, p. 251] Special attention shall be drawn to the activity of the
World Bank in this sphere. It is one of the principal sources of development
assistance, as the main goal of the institution is “to reduce poverty and improve the
living standards” in the developing countries. The World Bank was indeed one of
the first financial institutions that launched a special project for treatment of
indigenous peoples in their development. [30] However, in spite of a number of
programs and directives, the World Bank excluded from the scope of its activity
certain groups of indigenous peoples who did not fall under the categories,
prescribed in its Operational Directive 4.20. [31] Nevertheless, the World Bank
continued to revise its policy, [32] the result of which presents nowadays a huge

step forward in protecting indigenous peoples' rights. [29, p. 257]

Going back to the review of activities of the General Assembly, it should be
noted that the General Assembly brought into action the International Decade of
the World's Indigenous Peoples (1995-2004) with a definite aim to increase the
world's commitment to the promotion and protection of the rights of indigenous

peoples on an international level. Projects on education, health, housing,
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employment, development and environment, as part of the Decade, were launched

by several UN agencies. [33]

However, the General Assembly came to the conclusion that a Second Decade
of the World's Indigenous Peoples was necessary in order to further the
strengthening of international cooperation for solving problems of indigenous
people in such aspects as culture, education, health, human rights, the environment
and social and economic development, by means of launching similar projects, as
in the First Decade. The Second International Decade was commenced in 2005 and
shall finish its work in 2015. The theme of the Decade is: “Partnership for Action
and Dignity”. [34]

During the Second Decade a final step in the process of recognizing
indigenous peoples' rights on international level was undertaken. It was the
adoption of the UN Declaration on the Rights of Indigenous Peoples by the
General Assembly on 13 September 2007. The Preamble of the Declaration states
that the world community recognizes “the urgent need to respect and promote the
inherent rights of indigenous peoples which derive from their political, economic
and social structures, and from their cultures, spiritual traditions, histories and

philosophies, especially their rights to their lands, territories and resources.” [35]

It is designed to help indigenous people to realize “their right to maintain and
strengthen their distinct political, legal, economic, social and cultural institutions”
[35, Art. 5], their cultures (they are “not to be subjected to forced assimilation or
destruction of their culture”), [35, Art. 8(1)] their right to their lands or territories
[35, Art. 10], their “right to practise and revitalize their cultural traditions and
customs”, including “the right to maintain, protect, and develop past, present, and
future manifestations of such cultures” [35, Art. 11], “the right to manifest,
practise, develop, and teach their spiritual and religious traditions, customs, and
ceremonies, as well as the restitution and repatriation of ceremonial objects and

human remains” [35, Art. 12]. The Declaration provides indigenous peoples with
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the right to “revitalize, use, develop and transmit to future generations their
histories, languages, oral traditions, philosophies” and obliges states to “take
effective measures to ensure that this right is protected.” [35, Art. 13] Even without
being legally binding the Declaration creates certain pressure on the governments

concerning the adjustment of their policy in the above-mentioned aspects.

It is necessary to mention some peculiarities of adopting the Declaration by
certain states, such as New Zealand, Australia and United States, who logically
have a significant share of indigenous population within their countries. Even
during the sessions of the Working Group on Indigenous Population, which in
1985 began developing the draft of the Declaration, the aforesaid states were often
referred to as “violators of indigenous peoples' human rights™. [14, p. 671] When
adopting this document, their most concern was about the articles 3 and 26 of the
Declaration, which provided indigenous peoples with the right to self-
determination and, especially, to own and control “resources that they possess by
reason of traditional ownership.” [35, Art. 26(2)] The combined position of the
aforesaid states consisted in claiming the requirement of recognition of indigenous
peoples' rights on lands as unlawful in view of fact that those lands are owned by
other citizens. Surprising was the opposition of Canada to the use of the expression
“self-determination” in the Declaration, though in the past it used to support the

claims of indigenous peoples.

To demonstrate the compatibility of the provisions of the Declaration and
Convention No. 169, we should refer to Articles 41 and 42 of the Declaration. [35,
Art. 41, 42] They envisage a particular role of UN agencies to provide for a
mechanism to implement its provisions. Of course, the ILO could take the leading
role in this process, being the only UN agency responsible for the single binding
internationally recognized document on indigenous peoples' rights. The
Declaration, this standard-setting instrument, deserves well to be called the

“declarative of the international community's minimum legal standards for the
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protection of indigenous peoples' human rights to survival.” [14, p. 683] It is a
turning point in the more than fifty years' work on turning the world's attention to

the undeniable issues of indigenous peoples' rights.

In conclusionit is necessary to emphasize the significance of the UN
Declaration as the coping-stone in forming the international legal system on
recognition of indigenous peoples' rights. The international law has at last changed
from being means to preserving status quo to the tool of serving human being.
Indeed, for the first time in the history of their struggle for being seen, they stopped
being invisible to the rest of the world, they came out of shadows of stereotypes
embedded upon them by dominant nations. It is a wonder, how against all odds of
the world's history the indigenous peoples still exist in the nowadays' world.
Indeed, there is still much to be done on the way for them to become equal part of
the world society, equal actors in the decision-making process. However, for the
first time in their history they can be assured that the world will not forget its

promises to them tomorrow.
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AHHOTanus. ABTOp paccMaTpUBaeT MCTOKM KOHLENLUH IIPaB YeJoBEeKa U ee TpaHC(HOopMalUio B
pamMKax MEXAYHapOIHOro IpaBoIOpsAlKa. JlemaeTrcs BBIBOJ O CBA3M KOHLEIILMHU IPaB 4eJIOBEKa C
KOHKPETHBIM HCTOPUYECKMM IE€PUOAOM. YKa3blBAlOTCS HETaTHBHbBIE CIEACTBUS  IOPUAN3ALUU
KOHLEMIUH.

KnwoyesBble cnosBa: npasa yenoBeka, MeXAOYHapoOAaEt
MeTaHappaTWB.

Abstract. The author examines the origins of the concept of human rights and its transformation in
the framework of international law. He makes a conclusion about the relationship of the concept of
human rights with a particular historical period. He indicates negative consequences of juridization of the
concept.

Keywords: human rights, international law, internationalization, stateanagtative.

l. TpaauIMOHHO MEXIYHAPOJHOE IMPAaBO 3aAlIUINAIO HHTEPECHl TOCYAApCTB U
CTPEMUJIOCh O00ECIEeYUBaTh OMPEICICHHOEC COCTOSHHE MEXKIyHAPOJHBIX OTHOIICHUH.
['MaBHBIMH  TIEHHOCTSIMH ~ MEXAYHApOJHOTO  MPABOMOPSAIKA CUHUTAINCh MHP U
0€30I1aCHOCTh, KaK 3aJIOT YCIICIIHOTO Pa3BUTHS MEKIYHAPOJHBIX OTHOIICHHH B JIPYTHUX
cpenax. B cepenmune XX Beka cTpax Iepes] MHUPOBBIMM BOWHAMH M TOTAJIUTAPHBIMHU
peKUMaMH, UX Pa3BA3BIBAIONIUMH, aKTYaIH3UpPOBAT W  HHTCPHAIMOHATHN3APOBAIT
KOHIICTIIIMIO TIpaB dYeJioBeKa, Kotopas g0 XX B. ObUla MPEHMMYIIECTBEHHO 3JIEMEHTOM
3aMmaIHOr0 KOHCTUTYIIMOHHOTO MpaBa, HHCTPYMEHTOM CKOpee BHYTPEHHEH, YeM BHEIITHEH
MOJINTUKHU.

HMHTepHanMoHaIM3ays KOHIESIIIIMY BhIPA3ujach B MPUHATHU JOTOBOPOB M JPYTHX
JOKYMEHTOB B 00JacTH TIpaB dYEJIOBEKAa, CO3JaHUU MEKIYHAPOIHBIX IMPaBO3aANTUTHBIX
WHCTHTYTOB, TIPUJAHUU TIpaBaM YeJIOBEKa CTaTyca TJIABHOTO KPUTEPHUS, UCIOJIb3yeMOTO
JUIS.  OTIPENICJICHHS TIPaBOMEPHOCTH WJIM HEMPaBOMEPHOCTH TOBEACHUS TOCYIapCTBa.
WNHTepHanmoHaM3aIuss KOHIEIIIUN OCYIICCTBIISUIACh HapsAAy C YyracaHueM JApyTHX
MEXIYyHAPOJHBIX METaHAPPATUBOB — OOpPBOBI 3a MHpP, JEKOJOHH3AIMH, HOBOTO
MEXIYHApOJHOTO IKOHOMHYECKOTO Topsyka. HekoTopble M3 HUX yKE 3aBEpIICHBI, MX
BBHIPOKCHHE B TIO3UTUBHOM IIpaBe WMEET NOTEHIMAIbHOE, HO YK€ HEe aKTyaJIbHOE
3HAUYCHHUE, XOTS HayKa M TPAKTUKA BBIMOIHSIIOT PHUTYaJbl, CO3JAIONINE WILTIO3HIO
BocTpeOoBaHHOCTH. DopMmoii 3aBepiIeHHus SBISICTCS TpaHchopMalus, T.e. TMEPEBOJ

HEKOrga CcaMoaoCTaTO4YHbIX Hﬂeﬁ Ha <3BIK» IIPpaB 4YCJIOBCKA. TaK, 3amura Opr)KaIOHleﬁ
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Cpellbl CTAHOBUTCA BaXKHOUM B KOHTEKCTE MpaBa Ha OJaronpUsATHYIO OKPYKAIOIIYIO Cpeay,
a He KaK 3TUYEeCKasi 00513aHHOCTh, BHITEKAIOIIAS U3 YBAKCHHSI K TOMY, 4TO co37aHo borom.

2. IIpaBa yenoBeKa CTajid [EHTPAIbHBIM JIEMEHTOM HAIMOHAIBHBIX MPABOMOPSIKOB
€BPOIMEMCKUX TOCYJapCTB B 3MOXY Oyp:Kya3HBIX peBojitolmid. X H3HavanbHas 1eb
coCTOsIa B OrPaHWYEHUU BJIACTH AOCOJIIOTHBIX MOHApXOB, B HJIEOJOTHUUYECKOM
o0OecrieueHnn COMPOTUBIICHUSI ABTOPUTApHBIM pexumaMm. [IpaBa uenoBeka yCHENIHO
BBITIOJTHWIIN JTAHHYIO (PYHKITHIO, TIOCTIOCOOCTBOBAB PACIPOCTPAHEHHUIO PECITYOIMKAHCKIX
PEXKUMOB U JUOEPAIBHOTO MHPOBO33PEHUS, MPUHSATUIO KOHCTUTYIMH W YCUIJICHHIO
MHCTUTYTA TPAKJAHCTBA, YCTAHOBJICHUIO MOJIEIM B3aUMOBBITOJHBIX OTHOIICHUM MEXIY
YeJIoBeKOM M rocyaapctBoM. Konnenuus npaB yenoBeka, chopmyiupoBanHas ['060coMm,
JlokkoMm u Pycco, couepkana HECKOJbKO Ba)KHBIX OCOOEHHOCTEH, KOTOpBIE MOPOH
YCKOJIb3aI0T OT BHUMAHMUSI CETOJTHS.

Bo-miepBbixX, TMpaBa YEIOBEKAa MBICIWIUCH TJaBHBIM OOpa3oM B KOHTEKCTE
BHYTPHUTOCY/IapCTBEHHOTO MpaBoONopsika. JJaHHbBII MpaBOMOPSAOK paccMaTpUBaICS Kak
pe3yabTaT OOIIECTBEHHOrO0 JoroBopa. Kak TpeTbu CTOPOHBI HE BIpaBe BIMATH Ha
BBITIOJIHEHHUE O0S3aTENIbCTB 0 TPAKIAHCKOMY JIOTOBOPY, TaK U JAPYTHE TOCyAapCTBa HE
BIIPABE BJIMATH HA BBHITTOJIHEHHUE 0053aTENIbCTB MO OOIIECTBEHHOMY JOTOBOPY. BO-BTOpBIX,
TEPMHUH «ECTECTBEHHBIC IpaBay MCMOJb30BAJCS Yalle, YeM TEPMHUH «IIpaBa UYEIOBEKay.
Tem caMbIM MOJYEPKUBAIOCH, UYTO IpaBa YEJIOBEKa MPEAIIECTBYIOT TOCYAapCTBY M HE
SABJISIFOTCSL PE3YJIbTATOM JICMCTBUSL 3aKOHA. ECTECTBEHHBIM XapaKTep MpaB MpeanoJiarai
M3MEHEHHE MEXaHU3MOB HUX JCHUCTBHS B OOIICCTBEHHOM COCTOSIHUM, B YaCTHOCTH,
BO3MOXKHOCTh WX OTpaHH4YeHUs. B-TpeThux, mpaBa uyejgoBeKa HE MPOTHUBOIMOCTABIISLINCH
rocyJIapCTBy KaK TaKOBOMY, XOTS MOTJIM TPOTUBOMOCTABIATHCS OTACIBHBIM (opmam
npasieHusi. Hao0opoT, rocy1apcTBo paccMaTpuBalioch Kak camoe d(pPeKTUBHOE CPEACTBO
oOecrieueHrss TpaB. B-4eTBEPTHIX, TOCKOJBKY TIpaBa YEJOBEKAa MPEIIIECTBYIOT
roCyJIapCTBY, OHM PEAJM3YIOTCS HE B OTHOIICHUSX C TOCYAapCTBOM, a B OTHOIICHUSIX C
JIPYTUMU JTIOABMU. ['0Cy1apcTBO BBICTYMAET B KAYECTBE CY/IbH, TapaHTa, HO HE B KAUECTBE

TOro, KTo 00s3aH npeaoCTaBJIAATb MCKOMBIC Onara. JIokk cauTall, 4To IJIABHOM 1IE€JIbIO
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oObeIMHEHUs JIIOACH B rOCYIapCTBa SIBIISIETCA COXPAHEHUE UX COOCTBEHHOCTH, T.€. TOTO,
YTO MPUOOpPETaeTCss MOMUMO ToCcyAapcTBa. B-mAThIX, MpaBa yeloBeKa OCHOBBIBAIUCH Ha
pa3yMe U €CTECTBEHHBIX 3aKOHAaX, - B ATOM CBS3M HEOOXOJUMOCTb UX ONpENETCHUs U
YTOYHEHUS MTOCPEJICTBOM IpaBa WM CyJAeOHON MPAKTUKU OTCYTCTBYET.

3. B Hacrosimiee BpeMsl TPaJWLMOHHBIE XapaKTEPUCTUKU MpaB YEJIOBEKa SIBISIOTCA
J1M00 OTBEPrHYTHIMHU, JTUOO CYIIECTBEHHO NEPECMOTPEHHBIMHU, B PE3YJbTATE€ YET0 MBI
MMEEM COBEPIIEHHO HOBYIO KOHLENLWIO. OJTa HOBasg KOHUENUMWS MPEarnoaraet
VMHTEPHAIIMOHAJIM3ALMIO PaB YEJOBEKa, WX IOPUIU3ALMIO, IMPOTUBOIIOCTABICHUE IIpaB
YeJIOBEKa M TOCYJapCTBa, BO3JI0KEHUE HA TOCYAApCTBO TJIABHOM OTBETCTBEHHOCTH 3a
oOecrieueHre MpaB YEIOBEKa, BHIBEJICHUE MPAB YEJIOBEKa U3 cepbl NEUCTBHS pazyma U
€CTECTBEHHBIX 3aKOHOB. B oTiiMuKMe OT OpUTMHAIBHON KOHLIEMIINU, HOBass KOHUEILNHN HE
SBJISIETCS] PE3YJIBTATOM IITyOOKHX JTOKTPUHAIBHBIX UCCIEAOBAHMI, a BOSHUKIIA B OOJIbIIEH
CTEMEHU KaK pe3yJbTaT MEXIYHApPOJHBIX W BHYTPUTOCYAAPCTBEHHBIX MOJIUTHYECKUX
COOBITUH U peaKIMi Ha HUX CO CTOPOHBI MPaBUTEILCTB U MEKIYHAPOIHBIX OpraHU3aIlUu.
Kaxk cneactue, ¢punocodckoe 000CHOBaHME KOHIETIMU MPAB YeTOBEKa OCYIIECTBISCTCS
a posteriori, uro camo mo cebe He IUIOXO, HO IUIOXO TOT/A, KOTJa Takoe 00OCHOBaHHE
NBITAETCA MPUJIATh CTUXUIHBIM MpolieccaM BUJIUMOCTb IPOJyMAaHHOW CTPATETUU.

VY4eHus: mpouuioro JEruTUMUPYIOT KOHUENIHUIO MPaB YeI0BeKa, TaKkKe Kak MU( 00
DHee JEeruTUMUPOBAJl FeonoJIuTHIYEeCKue npuTsazanusi Puma. Ilpounoe noarousercs nox
JNEHUCTBUTEIBHOCTb, - B ATOM MpPOSIBISIETCS OAUH W3 (DEHOMEHOB MOCTMOIEPHHM3MA, -
noctucropus. 1lonckn mcropuyecknx KOpHEH COBPEMEHHOM KOHLENIIMU MPAB YEJIOBEKA
00s13aTEIPHO YBEHUYAIOTCS YCIIEXOM, HO HE SIBIICTCS JIM ATOT PE3YJbTAaT CXOXKHUM C TEM,
KOTOpPBIM TIpeciieIOBaJIM arojoreThl KOMMYHHM3Ma, (aliu3Ma, aHapxu3Ma U APYyrux
TEOpUH, OKa WK YK€ HE OATBEPAKACHHBIX ucTopuei? Cbenxo U NpuBOIUT CleayOMui
npumep. Ilpu obOcyxnenun mnpoekta BceeoOmielt aexnmapanmuu mpaB  dYeOBEKa,
npencrasieHHoro [[. Xamdpu (John Humphrey), nupektopoM oTaesIeHHs MpaB yeIoBeKa
Cexperapuara OOH, monkoBHuk Bunbsim Poii Xonrconm (William Roy Hodgson) u3

ABCTpaJIM 3asBUJI, YTO, [0 €r0 MHEHUIO, B JJOKYMEHTE HeT nopsaka. OH nmotpedoBan oT
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Cekperapuara OTBETOB Ha cieayromue Bompochl: «Kakas ¢uiocodusi ctoutr 3a 3Tum
nokyMeHToM? Kakue NpUHUUNBI OHU TPUHSUIM, KAaKOWM METOJ OHHM HCIOJIb30Bau?
SBasiercss M 3TO WX COOCTBEHHOW WuJEeH, SBIAETCS JU 3TO HAOOPOM pa3IMYHBIX
npuHIUnoB?». 1. Xamdbpu oTBETHI, YTO OH HE MOXKET YJOBJICTBOPUTH MOJIKOBHUKA «I10
TOH MPOCTOW TPHWYMHE, YTO [MIPOEKT| HE OCHOBAaH Ha KaKoW-mmO0 dumocodhumy.
Hackonbko OH MOHSUI, OT HEro TpeOOBaJIOCh COCTAaBUTh CIIMCOK IMpaB Ui 1ielied
JIMCKYCCHH, U 9TO OBLIO TEM, Y4TO OH CIeIaL."

CnpaseymBbiM — nipencrasisiercss  cyxnaenne K. Mapkca um @.  DOnrenbca:
«...IIpu3HaHue npaB yeTOBEKAa COBPEMEHHBIM IOCY/IapCTBOM MMEET TaKOMW K€ CMBICI, KaK
MpU3HaHuE padCTBa AaHTUYHBIM TOCYJAPCTBOM. A UMEHHO, MOJOOHO TOMY KaK aHTUYHOE
rocyJIapCTBO UMEJIO CBOEH €CTECTBEHHOM OCHOBOM paOCTBO, TOUYHO TaK € COBPEMEHHOE
TrOCyJIapCTBO UMEET CBOEU €CTECTBEHHOW OCHOBOW Ipa)KAaHCKOE OOIIECTBO, PaBHO KaK U
YeJIOBEKa I'PaXJTaHCKOTO OOLIECTBA, T. €. HE3aBUCUMOI'0 YEJIOBEKA, CBSI3aHHOTO C JIPYyTUM
YEeJIOBEKOM TOJBKO Yy3aMH YacCTHOrO HHTEpeca M OecCO3HATEeNbHOW €CTeCTBEHHOU
HEOOXOAMMOCTH, pada CBOEro MpoOMbICIa M CBOEW COOCTBEHHOM, a PaBHO M 4YY>KOH
CBOEKOPBICTHOU HOTpe6HOCTI/I>>.2 B.M. ChIpbIX OTMEUYAET, YTO €CJIM CYUTATh €CTECTBCHHBIC
paBa YeJIOBEKa CYTHIO UEJIOBEYECKOTO OBITHS, OKAXKETCS, YTO YEJIOBEYECTBO OOJIBIIYIO
4acTh CBOE€W UCTOPUHU HE COOTBETCTBOBAJIO JAHHOM (:yTH.3

4. Tlo muenuto M.JI. Ileppu, unmes mpaB YenoBEeKa COCTOMT M3 JIBYX vacreu. B
COOTBETCTBUM C TIEPBOM,- KaXIOH U JHO0OE YEJIIOBEUECKOE CYIIECTBO SIBIISCTCS
CBSIIIICHHBIM, «HEMPUKOCHOBEHHBIMY», «CaMOJOCTATOYHBIM» M T.N. B COOTBETCTBUU CO
BTOPOI — MOCKOJIBKY Ka)J0€ YEJIIOBEUECKOE CYLIECTBO SIBJIAECTCS CBSILIEHHBIM, HEKOTOPbIE
BEIIIM HE JOJDKHBI COBEPIIATHCS B OTHOIICHUU JIFOOOTO YEJIOBEKA, a HEKOTOPhIE JIPYyTrue
BEIIH JOJKHBI COBEPILIATHCS B OTHOIIEHUHU KaXKJI0TO 4esioBeka. Mest 0 TOM, 4TO YeIOBEK
SABJISIETCA CBSIIIICHHBIM, HOCUT PEJIMTMO3HBIA XapakTep, CJIEAOBATEIbHO, HJed IpaB
YeJIoBeKa SIBJISICTCSl peTUuruo3Hor. CII0BO «pENUrus MPOUCXOJUT OT JATHHCKOTO Iiarojia
«religare», KOTOpbI O3HAYaeT CHOBa CBS3BIBATH TO, YTO OBLIO TMOPBAHO HJIM CIOMAHO.

«Penuruo3noe» BUACHUC SABJIACTCA BUACHUCM TOI'O, KaK YCJIIOBCK SABJISACTCA CBsI3aHHBIM C
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MUPOM, C «APYTUM», C «IIPUPOJOI», U, MPEKIE BCEro, - ¢ OKOHUATeNbHON PealbHOCThIO
(Ultimate Reality).” P. lla6Taii 0CHOBOI KOHLEIINH BUIUT OHOIEHCKOE BBICKA3bIBAHIEC, B
COOTBETCTBUHM C KOTOpbIM bor coTrBopumi udenoBeka mo coOcTBeHHOMY mojobuto. (Gen.
1:27). On e yka3bIBaeT, 4TO, BO3MOXKHO, MEPBOM EBPOIMEUCKON MOMBITKON C€O3/1aTh
JIOKTPHHY TpaB 4YeioBeka ctana padora Buropuu De Indis et de jure belli relectiones
(1537), B kOTOpOM paccMaTpUBaIKCh IIpaBa aMEPUKAHCKUX HHzeiiIeB.

JlaHHBIA MOAXOM MOXET OBITh MPHUHAT TOJBKO B camoM obOmiem Buzae. CToukw,
XPUCTHAHE, YK3UCTEHIHOHAINCTHI NBITAINCH MOHATh XapaKTep OTHOLIEHHWW YEJIOBEKA C
mupoMm, borom u npyrumm mroaeMu. CTOPOHHHMKHM JK€ IIPaB YEJNOBEKAa HCCIEIYIOT
OTHOLIEHUS YEJIOBEKA C TOCYAapCTBOM, - OTHOLIEHUS, HE 00JaAatouie CaMOCTOSITEIbHON
LIEHHOCTBIO JIUI1 TYMaHUCTa B IIMPOKOM CMbICIIE 3TOTO cioBa. KoHuenuus npas yenoBeka
Y PEJIMTUU CBSA3aHBbl, HO 3TO CBA3b HE UCKIIFOYAET CYLIECTBEHHBIX paznuuuil. OTHO U3 HHUX
KacaeTcsl CPEeACTB, HMCIOJIb3yeMbIX JUIsl OOECIeUeHUs M MOAJEPKAHUS CBSIICHHOCTU
yenoBeka. B KoHUenuu npas 4eaoBeKa TAKOBBIMU SBIIIOTCS O0S3aHHOCTH T'OCY1apCTBa;
B TPAJUIMOHHBIX YYEHUSX — OOSI3aHHOCTH 4YeJIOBEKa U JOOPOBOJBHO IpETEepIrieBacMbIe
orpannueHus. nen cBo60b1, BbIOOpa U CyOBEKTUBHOTO IpaBa SBJISIOTCS OpraHUYHBIMU
Ul KOHUENUMU [paB 4YeEJIOBEKA; OJHOBPEMEHHO OHHM MOIYT pPAaCCMATPUBATBCA Kak
AHTarOHUCTUYHBIE PEIUTMO3HOMY BHJAECHHIO. J[pyroe pasnuuue — B pOJIM TOCYHapCTBa.
JIrobast penurusi COMEPKUT MOTEHIIMAIBLHO pa3BOpayMBaeMble HJIEH HOPM U TOpsiKa, U
MO3TOMY, B OOILIEM, HE HYKJAETCA B FOCYJapCTBE U MpaBe. YUEHHE O MpaBax 4eJoBEKa,
Ha00OpOT, HE MOXKET CYUIECTBOBAaThH 0€3 TOCyNapCTBa, BBICTYMAIOIIETO W TJIABHBIM
IIPOTUBHUKOM U I'JIABHBIM FapaHTOM MPAB YEIOBEKA.

5. MCTOKM MHTEpHAMOHAINU3ALMKU IIpaB 4YEJIOBEKA, [0 BCEW BUIAMMOCTH, CIEAYET
Buneth B XIX B., xots eme ['yro I'poruii monoKUTEIbHO BBICKA3bIBAJICS OTHOCUTEIBHO
ryMaHuTapHON uHTEepBeHIUU: «Eciu, oaHako, TBOPUTCS sIBHOE O€33aKOHME, €CIIU KaKOM-
HuOynp bysupuc, @anapuc win uomen P@pakuiickuii TBOPUT HaJ MOAJIAHHBIMU TaKoE,
YTO HE MOXET OBbITh ONpPaBJaHO HHUKEM, KTO HE YTPAaTWUJ CIPABEUIMBOCTH, TO IPABO

6 .
YeJI0BEUECKOro 00IIecTBa He ynpa3AHSIeTCs». [lepBbIMU MPOSBICHUSIMHU MEXIYHAPOIHOM
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3a00Thl O TpaBax YEJOBEKa SBJISIIOTCS BMEIIATEIHCTBO PEBOJIONMOHHON DpaHIMU BO
BHYTPEHHHE JI€JIa COCETHUX IOCYAApCTB; MPOTUBOACHCTBUE EBPOIIEUCKUX cTpaH u Poccun
nosutuke OCMaHCKOW HWMIIEpUUM B OTHOILIEHUU OaJKaHCKUX HApOJIOB W apMsH;
MOKPOBUTENBCTBO, OKa3biBaeMoe Jluroit Hamuit Oexennam (CornamieHue o MpaBOBOM
CTaTyce PyCCKHX M apMsIHCKUX OexkeHneB 1928 r., nearenpHocTs BepxoBHOTO KOMHECCapa
o Jies1aM OeKEeHIIEB); MPAKTUKA TUTIIOMAaTHUEeCKOM 3aiUThl. CaMbIM MOITHBIM (PaKTOPOM,
MOBJIMSBIIMM HAa MHTEPHALUMOHAIN3ALMIO NIPAB YEJIOBEKA, CTAIHA JIBE MUPOBBIC BOWHBI. B
[IpeamOyne Beeobeid nekiiapanuy oTMedaeTcs: «IpeHeOpeKEeHNE U MPE3PEHUE K MpaBam
4eJIOBEKa MPUBENIN K BApBApPCKUM aKTaM, KOTOPHIE BO3MYILAIOT COBECTh YEJIOBEYECTBAY.

NHTepHanMoOHANIM3anKsl IpaB 4YeJOBEKa IOPOAWIIA CEPBE3HBIE JIUCKYCCHUU: O
HaJICJICHUH TTPAB YelIOBEKa CTaTycoM jUS COgens, 06 0co0oM peXrMe OTBETCTBEHHOCTH 3a
WX HapyluleHue, O MPaBOMEPHOCTH T'YMAaHHMTAPHON HMHTEpBEHIMH, 00 OCOOOM pexuMe
OFOBOPOK K MPaBO3AIIMTHBIM JIOTOBOpaM, 00 YHHUBEpPCAJbHON IOPUCAUKIHMH, O
npeueaeHTHoM xapakrepe pemenuid ECITY u mp.

[Iponiecc MHTEpHALMOHANIM3ALMKA NPAB YEJIOBEKA SIBISETCS ACLEHTPATN30BAHHBIM:
NO3ULMHA OTAEJBHBIX €ro akTOpOB MOIYT HE€ coBIajarh. llpuMepamMyu MOIyT CIy’KHTb
KoHcynbratuBHOE 3akimroueHue MeXaMepHKaHCKOro Cyaa II0 IpaBaM 4YeloBeKa O
IPaBOBOM TIOJIO)KEHHH M MpaBaX MUTPaHTOB Oe3 JOKyMeHTOB OoT 17 centabps 2003 r., B
COOTBETCTBHM C KOTOPHIM TIPUHIIMIA HEJAUCKPUMHUHAIIMKM OTHOCHTCS K JUS COQens;
criopHeie komMeHTapuu Komurera mno mnpaBam denoBeka (B yacTHOCTH, OOmmit
koMmMmeHTapuit Ne 29); skcriancuonuctckue TeHaeHuuu B npaktuke ECITY (B wacTHOCTH,
MHWJIOTHBIE» TIOCTaHOBIIEHUs); crnopHble 3akimtouenus MC OOH (B wyacTHOCTH,
KoHCynpTaTUBHOE 3aKIIOYEHHE O MPABOMEPHOCTU MPUMEHEHUS AIEPHOIO OPYXKHS OT 8§
utonst 1996 r. u KoHCynbTaTMBHOE 3aKJIOUEHHE O TPABOBBIX MOCIEACTBUAX
CTPOUTENBCTBA CTEHBI Ha OKKYMHUPOBAHHOW MAJECTUHCKON TeppuTopun ot 9 urona 2004
r.).

6. MHTepHalMOHAM3alMs MPaB YEJIOBEKa MHOTAA PacCMAaTPUBAETCA KAaK CKPBITAs

dbopMa UHTEpBEHIIMOHM3MA U KojJoHMam3Ma. A. Kaptu numer: «...XUIIHBIH,
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CYOBCKTUBUCTCKAN HMHIWBUIYaTU3M SIBISICTCS AHTPOTOJIOTHYECKHM OCHOBAaHUEM IS
KOHCBIOMEPHUCTCKON PBIHOYHON 53KOHOMHKH, KOTOpas TJ00albHO YTBEpXKOAeT ceOs
MOCPEACTBOM PUTOPUKH O TIpaBax dYeJoOBeKa MW  JHOEpaNbHON  JEMOKpAaTHH.
Jleranu3oBaHHBIC, & 3HAYUT OOCCIICUMBAEMBIC CHJIOH, IpaBa HYEIOBEKa MPEIOCTABISIOT
JETUTUMHU3UPYIONIYI0O PUTOPUKY MEXKTYHAPOIHOTO TPABOIOPSAKA, KOTOpask Bce OOJbIe
npuderaeT K TYMaHUTApHOW WHTEPBEHIIMH U YTBEPKIACT MPaBO Ha MPEIyNPEAUTEIHHYIO
aTaky MPOTHUB MPABHUTEIBCTB, KOTOPHIE YTPOXKAIOT IPYTUM TEPPOPU3MOM IIPOTHUB CBOETO
COOCTBEHHOTO HapoAa» M MPOTUB CBOUX COCEACH... SI3BIK TpaB dYeOBEKa SIBISCTCS
nocyienHerd (opMmoil JMIIEHHUs] BJIACTH, KOTOPYHIO 3amaji HUCIHOJIb3YyeT MPOTHB CBOMX
skeptB».’ JI. KeHHean oTMedaerT, uTo [paBa YelloBEeKa YacTO SBISUTHCH «CIOBAPEM LEHTpa
npoTuB mnepudepun, cKkopee MPOBOJHUKOM JJII UMIIEPUU, YE€M AaHTHUIAOTOM TPOTUB
AMIICPHID.

JleficTBUTETHLHO, KOHIICTIIIHS TTPaB YeJI0BEKa TOPMO3UT MPOIECCHI TOCYAapPCTBEHHOTO
CTPOUTENHCTBA, MPEIIOJIaraolue OrpaHUuYeHUsI CBOOOT OTACIbHBIX UHIUBUIOB; TpEOyeT
KOHIICHTpAIlMU yCWINA Ha OOCTY>KMBaHWUM WHIWBUIYAIBHBIX TOTPEOHOCTEH, MOpO B
yiepo rocyIapCTBEHHBIM MOTPEOHOCTSAM; CO37a€T MOBOJBI JUIsl BMEIIATENIbCTBA JPYTHX
rocyJapcTB BO BHYTPEHHUE Jiela CKJIAJbIBAIONIEH  TMOJMTHUYECKOW  OOIIHOCTH;
CIOCOOCTBYET MEPEHOCY UCTOPHUUECKOTO M TOJUTUYECKOTO OMBITAa 3amaja B TE PETHOHBI,
7€ OH MOXKET BCTYIATh B KOH(JIUKT C MECTHBIMU TPAJAUIIHSIMHU.

7. CoBpeMeHHOE Yy4YeHHWE O IIpaBax 4eJIOBeKa HE IMPEANISCTBYET IpaBy IIpaB
YeJIOBEeKa, HO CKOpee SBISICTCS MPOW3BOAHBIM OT HETO; OHO OTpakaeT MPaBOBBIC, HO HE
dunocodckue kKoHuenmuu. B 3TOM CyTh (eHOMEHa OpUIU3AIMK TIpaB YeIOBeKa.
[IpaBoBO# XxapakTep YYEHHUS O IpaBax dYeJOBEKAa IMPOSBISACTCS B HEOOXOIUMOM
NPUCYTCTBHM  TOCYJapCTBa; HEBHUMAHWUU K  BHYTPEHHEMY MHPY  UEJIOBEKa;
MOMUEPKUBAHUKM CYJAEOHBIX W HOPMATHBHO-TIPABOBBIX TapaHTUI;, HCIOIH30BaHUU
(byHIaMEHTAIBHBIX MTPABOBBIX KaTEropuii (paBEHCTBO, HEIUCKPUMHUHAIINS ); TTPU3HAHUH 32
MPaBOBBIMM MCTOYHHWKAMHU KaueCTBAa MEPBOMCTOYHHUKOB; CIEIU(PUIECKOM, OTIUYHOM OT

OOLLENPUHATOr0, IOHUMAHUH MPEIMETOB U MPOLECCOB.
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deHOMEH MOpHUIM3AIMU MpPaB YeJOBEKa MOAPOOHO PACCMOTPEH B UCCIEIOBAHUU
bazaka Camu m Canaguna Meknen-I'apcusa. [Io MHEHHIO aBTOPOB, «KOHLEIMLHS IMpPaB
YyelioBeKa SBJSETCS HamOoJiee OYEBHJIHBIM  BBIPAKEHUEM MOPAJIBHOTO  HJIeajay.
YTouHeHHe, WMIUIEMEHTAllMsl W TOJKOBAaHMWE 3TOro Hjaeana, HauumHas c BceoOuieit
JEKJIapalyy MpaB YeJOBEKa, MOJUYMHEHO MEXIYHAPOJHOMY MPaBy. ITO YAUBUTEIBHO IO
TpEM NOpUYMHAM. Bo-TepBbIX, MOTOMY 4YTO MOpPAJbHBIA HAEaN MPEAINOIAraeT, 4YTO
YTOYHEHUE, UMIUIEMEHTAIMsl M TOJIKOBAaHUE [AaHHBIX IpPaB HE O0sA3aTENIbHO SBISETCS
IIPABOBBIM IIPOIIECCOM. BO-BTOPBIX, HACa] ONUCHIBAET COLMAJIBHBIA NOPSANOK, IpHU
KOTOPOM HHIMBUABI UMEIOT FapaHTUU IMPOTUB OINpPEAEIECHHBIX (OpPM IOBEIEHUS, MPABO
SIBJISICTCS JIMIIb OJTHUM W3 €r0 JIEMEHTOB. B-TpeThUX, HET OYEBUIHOTO OTBETA HA BOIIPOC,
IMoYEeMy MPaBa YeOBeKa JIyHIIe BCEro 00eCIedHBAIOTCS IPU TOMOIIH IPABOBBIX CPECTB.’

[IpaBo HE MOXKET BOCIPOU3BOANTH NHINBUAYAIBHOE; OHO M3HAYAJIBHO MPEAIIONaraet
€ro MepecTpouKy sl TOrO, YTOObI YEJIOBEK MOT KUTh B OOLIECTBE, a OOILIECTBO MOIJIO
OTB€YATh HA BHYTPEHHUE U BHEIIHUE BBI30BHI. B 3TON CBA3M IPaBO BCEra OTPaHUYMUBACT
WHAMBUAYyallbHOE. [lombITkKa  Jeranu3anuv  «HEOTHEMIIEMOIO»  WHIWBUAYAJIBHOTO
HEU30€KHO MPHUBOJIUT K KOHQIMKTY MEXIy OTrpaHMYEHHUEM KaK CBONCTBOM IIpaBa U
3aMKHYTOCTBhIO KaK CBOMCTBOM WHAMBHUAyaidbHOTO. [lokanyii, mepBeIM Ha 3TO OOpaTHII
BHUMaHue . beHram, oTMeuaBIIMi, YTO NPOBO3IJIAIICHUE €CTECTBEHHOTO XapakTepa
IPaB ¥ UX HEOTUYKJAEMOCTH JIMILIAET JETUTUMHOCTH JIH00ObIEe TPUHYAUTEIbHBIE JEHCTBUS,
B T.4. OCHOBAHHBIE HA 3aKOHE: «...BCSIKMI 3aKOH WM OPYroM MOPSAOK, OTHUMAKOUIUN Y
YyeJoBeKa TMOJIb30BAaHUE >KU3HBIO WM CBOOOIOM, ocraercs Oe3 aeiictBus. [loaTomy
ocTaroTCst 6e3 AeHCTBHS, MEKIY NMPOYMM, BCE NMPHHYIHTEIbHBIC 3aKOHBD. ~ O TOM e
roBoput M. KoOCke€HHbEMH, MO MHEHHIO KOTOPOTO HEAOCTATOYHOCTh PUTOPHUKU ITPaB
YeJI0BeKa IPOSIBIIAECTCS TOIAA, KOrZAa MBI IBITAEMCS HAUTH ONPAaBIaHMs OIPAHUYCHUAM
npag. ™

8. KoHuenuus npaB 4yenoBeKa KPUTUKYETCS OTEUECTBEHHOW MPABOBOW TOKTPUHOW U
0ojee MIMPOKUM KPYroM MHTEUIEKTyaJloB, KaK HECOBMECTHMAas C IPaBOCIaBHUEM,

nmoompsArom@as HMXANBCHUYCCKOC JrOMCTHYCCKOC ITOBCACHHUC, ITOATAYMBAIOIIAsA OCHOBLI
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roCyJlapCTBEHHOCTH. Takasi KpUTHMKA MMEET MPaBO HAa CYIIECTBOBAaHWE, OJHAKO 3a HEW
MOPOM PACIO3HAECTCSA «CKPBITAasd MOBECTKA [HS». PEBAHIIN3M M KEJIAHHE CIIOPUTH C
3ananoM Mo Jr060My MOBOJTY, 3alllMTa aBTOPUTAPHBIX METOJIOB YIIPABJIEHUS, CTPEMIICHUE
3aKOHCEPBHUPOBATH CYIIECTBYIOIINN MOPSIOK, HECOTJIACHE C KOHKPETHBIMU PELICHUSIMHU
MPABO3AIIUTHBIX OpPraHoB W opranu3zanuid. Kpome TOro, maHHasg KpUTHUKA YacTo
OTPAaHUYMBAETCS TOJOCIOBHBIMU YTBEPKIACHUSIMU O HECOBMECTUMOCTH KOHIIENIMU MpPaB
YeJIOBeKa C TPAAWIIMOHHBIMU MOJUTHYCCKUMHU U 3TUYECKUMH IIEHHOCTSIMH; MPUOETaeT K
MOMYJMCTCKUM IITaMIIAM M JIO3YHTaM; ONHUPAETCA CKOPEE Ha SMOIMOHAIBHOE, YEM Ha
paunoHanbHOe. KoHIenus ke mpaB 4elioBeKa MOCTOSIHHO Pa3BUBAETCS, B T.U. pearupys
Ha HanOoJiee OCTPhIC BHINAJIbI CBOMX TPOTUBHUKOB.

3a COBpPEMEHHOM KOHIIEMIIMEH MpaB YeJOBEKa CTOUT LIEHHOCThH 3amajgHoro obpasa
*Kn3HU. CBSA3b MEXIAYy ITUMHM JBYMS SIBICHUSIMU — JBYCTOPOHHSSI: TEpPBAasl YCWUJIUBAECT
BTOPYIO, a BTOpas oOecredyrBaeT MNPHUBJICKATEIBHOCTh MEpBOM. lleHHOCTH 3amagHoro
oOpaza JKWM3HHM, OJIHAKO, He Oe3ycioBHa. Bo-mepBbIX, OHa SBISIETCS HE CTOJIBKO
MOJIUTUYECKOM, CKOJIbKO SKOHOMHUYECKOM. 3a YBaXKEHUEM K CHCTEME IMpPaB YEJIOBEKA U UX
3alIUT€ CTOUT YBaXEHHE K BBICOKOMY YPOBHIO MOTPEOJICHHS, CYIIECTBYIOIIEMY Ha
3anane. LleHHOCTh BBICOKOTO YPOBHS MOTPEOICHHS TOpa3ao TpyaHee chopmyaupoBaTh B
MPUBJIEKATEIBHBIX HJIMOMAaX; HEMOCPEACTBEHHO €€ HE NPUMYT HU caM 3amnaj, HHU
PEIUIIUEHTHl €r0 KYJIbTYPHBIX MPOAYKTOB. BO-BTOpBIX, IIEHHOCTH 3amajHOro 0Opasa
)KU3HU  MHOTOKPAaTHO  YCHJIMBA€TCSA  MAacCOBOM  KyJbTYpoH,  Qopmynupyromien
OTIPE/ICJICHHBbIE MOJCIM TOBe/eHUs. JlaHHbIe MOJIeNI HE SBJISIIOTCS HU TIYOOKUMHU, HU
DK3UCTEHLMAIbHBIMHA, HA YHUBEPCAIBHBIMU, OJJHAKO OHU arpeCCUBHO MPE3EHTYIOTCA Kak
Oe3abTepHAaTUBHBIE. B-TpeThUX, IEHHOCTh 3amagHOTO o0pa3a >KU3HU pa3pyIIaroIie
JNEUCTBYET Ha JpYyrye KyJbTypbl. B KOHEUHOM cueTe, 3TO yA3BISET U caM 3amaj, KOTOPbIA
MOXET ObITh MICHTU(DHUIIMPOBAH (B T.4. CAMOUJICHTU(DUIIMPOBAH) TOJHKO B CPABHEHHUH C
JIPYTUMH KYyJIbTypamMH. B-4eTBepThIX, 3a BBICOKUM CTaHJIAPTOM NOTPEOJICHUs] CTOUT

9KOHOMMYCCKass CHUCTEMA, He6J'IaFOHpI/IHTHa$I HJIsL pa3BUBAOIINUXCA CTPaH. HaKOHeH, B-
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ISTBIX, LIEHHOCTb 3alaIHOT0 00pa3a KU3HU HE SIBJISIETCS] BEUHON M BHEMCTOPUUYECKOM; yxKe
ceiiyac HaOJIFOIaF0TCSI CAMIITOMBI €€ pPa3MbIBaHUA U JIEKAIaHCA.

9. IlpaBa denmoBeka CTaJlM LEHTPOM IOCTMOAEPHUCTCKON KyJIbTyphl. JlroGomy
MOpaJIbHOMY apryMeHTy, HX yIIEeMJsoneMy, OyAeT MpOTUBOIOCTABICHA CEpUs
aroJIOTETUYECKUX apryMEHTOB, B3bIBAIOIIMX K BBICIIMM IIPAaBOBBIM II€HHOCTSIM:
KOHCTUTYLIUH U MEXIyHapOJAHOMY NpaBy. JIFoOOMy amnojaoreTuueckoMy apryMeHTy OyayT
IIPOTUBOIIOCTABIIEH HE TOJIBKO APYrOM amoJIOTETUYECKUM apryMEHT, HO W IIMPOKUHI
KyJabTypHbIi  (GoH. I[lpaBa demoBeka HJEATIBHO COYETAIOTCS C  IJI00ATUCTCKUM
YCTPOUCTBOM MHPA, MEPBUYHBIM IIEMEHTOM KOTOPOT'O SBJIAETCA HE3aBUCUMbBIA UHAUBU,
BOBJICUEHHBI B TOTAJIbHOE MOTPEOJICHHE W SABISIONIMICS HIEaJbHBIM OOBEKTOM IS
MaHUITYJIMpOBaHus. A.ne beHya crnpaBeaiMBO 3aMedaeT, 4TO KPUTUKA HICOJIOTMH IpPaB
YeJIOBEKa B HACTOSILEE BPEMsI pacCMaTpHUBAETCS Kak OOroxyJbCTBO; CTaB CBOEOOpA3HOU
peNUruen, 3Ta UaeoNorust TpeOyeT, 4TOObI €€ TOrMbl BOCIIPUHUMAIUCH KaK a0CONIOTHBIE
U YHHBEpcajabHble. TeOopeTMYecKM OCHOBAHHAsA Ha TEPIHUMOCTH, HWIAEOJIOTUs IIpaB
Ye/IOBEKa cama SBIISETCS HETEPITHMOi.

OnHOBpEeMEHHO Bce B OOJIbLICH CTENEHU CTAHOBUTCS OYEBHIIHBIM KPHU3HUC 3amaJHOMN
KYJIBTYpbI, HEONPEIEICHHOCTh OYAYIIEro 1 HEBO3MOKHOCTh MCIOJIb30BaHUS BUEPAIIHUX
CTpaTeruii, KOTOpbIE, NPUBEOS K IPOLBETAHUIO, CTAHOBATCA CMEPTOHOCHBIMHU. Mx
naryoHoe BJIMSIHUE€ MOKHO IMPEIOTBPATUTh, U CaMBbIM IMEPBBIM IIaroM K 3TOMY JIOJIKHA
CTaTh IIMPOKAs TUCKYCCHUS O YEJIOBEKE. DTa TUCKYCCHUS HE JOJDKHA IMTPOXOAUTH TOJBKO Ha
A3bIKE€ TOJUTHKE WM T[paBa, OHA JIOJDKHA OBITh MAaKCUMaJbHO IIMPOKOH U
JE€MOKpAaTUYHON. JTa AMCKYyCcCUs JOJKHA OBbITh CMENIOH, MOTOMY 4YTO YCTOSIBUIMECS
CTEPEOTHUIIbI HEOOXOJUMO MOJBEPrHYTh COMHEHHIO. JTa JTUCKyccus Oyner TeM OoJsiee
IUIOJOTBOPHOM, 4YeM ocTpee OyAeT 4YyBCTBO OINACHOCTH, CErofHs IOJaBJICHHOE.
O4eBUHO, YTO HOBas MOBECTKA JHS JOJDKHA BKJIIOYATh HMJIEH JIOJTa, KOJUIEKTHBU3MA,
MIPEOJIOJICHUS], UEPAPXUH, BOBMOMXKHO, HAI[MU U TOCYJapPCTBA, OJHAKO AJIA TOr0, YTOOBI 3TH
ujen ObUIM MOJHATHI Ha IUT, COBPEMEHHAs 3amajHas MOJIeib KyJIbTYphl U LUBUIN3ALUU

JOJKHA TepecTaTh paccMaTpuBaThCsi Kak Oe3anbTepHartuBHas. (CoOOTBETCTBYIOLIAS
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TpaHchopmalsi MOKET ObITh BbI3BAHA pa3HbBIMU (PakTOpaMu, W OHA HEU30EKHO
OCYIIIECTBUTCS, OJTHAKO CHUMIITOMBI TOTO, YTO 3TO CIyYUTCS B OmmpKauiieM Oymayiiem,

OTCYTCTBYIOT.
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Cy4acHi BUKJIMKH TA 3arpo3H CBITOBOMY CIIIBTOBAPHUCTBY I

npooJieMu 3a0e3neYeHHs peaJizanii Mpas JIOJAUHU B yMOBAaX

rjaooaJizanii

Y cT1aTtTi po3rnapgawTtTbca i aHani s3ywtTbcsa B
BNAMB Ha CTaH AOTPUMAHHAOOT HOBOMIOW OKHYKORBA
ABTOp cTartTTi BWUCBICTB/IKIEO T @A O @ C O dnci baKkxoo A u 3’ ac
3ar pos, T X B3a€eMO3B’ 430K M -NPABOMBO30a SIPEEXN Hi acMmi
YHIi BepcanbHUX nNpaB NKOAWHMN. AKIpeOTIyeauT bbcess Ny K
peani 3auyi i -NpMIBOHBMXO AHKOIT | B, wo 3akKkpinunnamu T &
NAVWHKN AK 3aranbHONKACSDLK I Ui HHOCT I ; nouwyeky
Mi HIi Mi 3ayi i 3ry6HMWX BN/AWUBI BHHBIULK NUKI B W 3arnp

Knwowuosi cnoéa: BUWKNUWKW Ta 3arposmu, npasa nwLUH
Mi XHapoAaHI npaBoOBI cTaHpgpapTwu, peani 3auyi a,

npaBoOBI Bi OHOCMUHM.
The article reviews and analyzes threats and provocatmnsnodern society and its
influence on following the fundamental human rights in conditions of globalization.
The author of the article describes the philosophical worldview approaches of the essence
of such threats and its interrelation and intepgndence with international regulation of
universal human rights. The article emphasizes on the researching of problems of instant
realization of international acts that regulates universal human rights ashparan values;
also the current article emphiass on searching of effective forms of further realization of
human rights and on minimization of noxious influence of threats and provocations nowadays.
Keywords: threats and provocations, human rights, pan human values, international
standards, realizabn, universality of human rights, international relations.

IlocranoBka nmpodJemMu. Y cydacHHX yMOBax IiioOai3alli CBiTy, BUKIIHUKIB 1
3arpo3  CBITOBOMY MpPAaBOMNOPSAJIKY MPOCITIAKOBYETbCS  B3a€EMO3B’SI30K  Ta
B3a€MO3AJICKHICTh  iXHBOTO  3ryOHOro  BIUIMBY Ha CTaH  JIOTPUMAaHHS
OCHOBOTIOJIOXKHUX MpaB 1 CBOOOI JIOJUHU, M0 OOYMOBIIIOE HarajibHy motpedy y
BIJIHAWJIEHI W 3ampoOBaJKEHHI B MDKHApOIHO-TIPABOBY MPAKTUKY €(PEKTUBHHUX
MEXaHI3MIB 1X TOJaibINOi HeWTpamizamii, MiHIMI3amii 3ryOHUX HACTIAKIB JIJIs
CBITOBOI CIIJIBHOTH, FapMOHi3allli Ta ONTHUMI3alli SIK 3arajbHOCYCHUIIBHUX TakK 1
MDKHAPOJHUX BITHOCHH. [Ipu mpomy mporiec GOpMyBaHHS CYy4aCHOTO
IPaBOPO3YMIHHS BUMAarae HOBOIO OCMMCIIEHHS CYTHOCTI YyHIBEpCaJIbHUX
CTaHJApTIB MpaB JIOJUHU SK 3arajlbHOJIOJCHKUX IIIHHOCTEH Ha OCHOBI

b1m10co(PCHKO-CBITOTTSAHUX TO3UIINA Ta 3araIbHO TYMaHICTUYHUX IiHHOCTEH. Lle
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CTIOHYKA€E TONTYKY Ta PO3MIMPEHHIO MIXXHAPOTHUX MPABOBUX (POPM 711 BUPILICHHS
HUHIITHIX TPOo0JIeM MOJAIBIIIOTO JIE€BOTO 3a0€3MEeUCHHS peaizallii mpas JIIOIUHA B
yMOBax rjio0aii3aliii CBiTy, aJeKBaTHOTO 1 CBOEYACHOTO pearyBaHHs Ha BUKJIMKHU

1 3arpo3u CBITOBOMY CITIBTOBApUCTBY.

AHaJji3 nocailkeHb Ta myOJaikamiid. 3HAYHUI BIUIMB Ha PO3BUTOK IIKOJIH
IPUPOJIHOTO TpaBa, o chopmyBanacs Hanmpukinimi XYII 1 y XVUI cr., BHecou
npari [lnatona, Apucrotens, [lunepona, rpeupkux croikiB, Cenekun, Mapka
Aspemnisi, @omu AkBincbkoro, T. Mopa, T. Kamnanemmu, T. ['o60ca, [[x. Jlokka,
K.-XK. Pycco, €. bentama, A. @epriocona ta iH. Pi3HiI acnekTu npobiemu mnpas
JIOJIMHYU 1 TPOMAJISTHUHA JICTAIM BIIOOPaKEHHS B Mpalsgx 3apyOiKHUX yyeHux P.
Apona, 1. bepnina, JI.T'06xay3a, I'.Pymxepo, JIx. Ponsa, E. ®are, ®. ®abpumniyca.
[IpaBaM JIOMHU B Cy4YacCHUX JEMOKPATISIX MPHUCBATHIMA CBOi mociimkeHHs K.
bonen, P. I'actin, JI.laitmonn, P.Hapennopd, M. Ilonogiu, II. Ilineipy Ta iH.
Cepen BITYUM3HSAHUX JOCIIIHUKIB TEOPIIO 1 MPAKTUKY MPaB JIFOJAUHU 1 TPOMAIsTHUHA
po3rignalTs y  cBoix  mpamsx B, babkin, M.  Baiimyparos,
B. CeniBanoB, B. T'opbarenko, K. XKoub, O.3amopoxuuii, I. Kpecina, C.
Haymkina, M. Op3ux, I1. Pabunosuy, A. Cinenko, O. CkpunHiok, 1. SIkoBrok Ta iH.
TeopeTnyHi MUTaHHA, 10 CTOCYIOTHCS MPaB JIIOJAWHHU 1 TPOMAASHUHA, PO3BUTKY
KOHCTUTYIIOHAII3MY, pO3IVISIAIOTBCS B Mpausgx pociidcbkux yuyeHux K.
Apanoscekoro, C. bopcykoBoi, K. I'amxkiea, E. Jlykamesoi, M.Mapuenka, B.

Mineuskoro, C. Hynens, B. Hepcecsnia, B. ITyradosa, O. ConosiioBa.

Bonnouac cmin 3a3HauWTH, M0 B Cy4acHIM Haylll MIDKHApOIHOTO TMpaBa
HEJOCTaTHbO yBaru MPHUAUICHO aHaJi3y CYy4aCHMX BHKIIMKIB 1 3arpo3 CBITOBOMY
IIPABOIOPAIKY, B3a€EMO3B 13Ky Ta B3a€MO3AJIEKHOCTI IXHBOTO 3ryOHOT0 BIUIMBY Ha
CTaH JOTPUMaHHS OCHOBOIOJIOKHMUX TIpaB 1 CBOOOA IIOIWHU; TIOIIYKY ¥
3aMmpoBaKEHHI B MIDKHAPOJHO-TIPABOBY MPAKTUKY €(PEKTHUBHUX MEXaHI3MIB iX

noAaNbIIOol HEHUTpati3allii, MiHIMI3a1lil 3ryOHUX HACIIKIB JUIsl CBITOBOI CIIJILHOTH,
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rapMoHizaiii Ta onTuMi3alii SAK 3aralbHOCYCHUIBHHUX TaK 1 MIDKHAPOJIHUX
BIIHOCWH; CTBOPCHHIO HAJIGKHUX YMOB g 3a0e3medyeHHs W e()EeKTUBHOI

peasi3altii mpaB JIOIUHH.

Meta crarTti nossirae y crnpo6i aBTopa 3 HOBUX (h171I0COPCHKO-CBITOTISAHUX
MO3UIIIN BUCBITJIMTH CY4acCHY CYTHICTh YHIBEPCAJIbHUX CTAHJAPTIB MpaB JIFOIUHU
SK 3araJbHOJIOJNCHKUX I[IHHOCTEH, SIKI MOXYTh W TIOBMHHI CTaTH IJIs CBITOBOI
CHIJIBHOTU OCHOBOIIOJIOKHUMHM MIKHAPOJAHUMH 00’ €IHABYMMH TiJBaJUHAMU Ha
IIUIIXY J1€BOTO MPOTHCTOSHHS, aJICKBATHOTO 1 CBOEYACHOTO pearyBaHHS Cy4aCHUM
BUKJIMKaM Ta 3arpo3aMm. lle croHykae momryky ¥ 3ampoBa/KEHHIO CyYaCHHX
MDKHApOJIHUX MPABOBUX (POPM JJI BUPIIICHHS HHUHINIHIX TPOOJIEM MOAAIBIIOTO
e(eKTUBHOrO 3a0€3MEeUeHHs peajizallli nmpaB JIIOJUHU B YMOBax TIJjioOami3arii
CBITY.

Buknan ocHoBHOro Marepiaiay. HanpukiHill MUHYJIOTO CTOpPIYYS JIFOJCTBO
3BUIBHUJIOCH BiJI TUCKY 1I€OJIOT1YHOI, MOJITUYHOT Ta BOEHHOT KOH(POHTALII] YaciB
X0NoaHOi BitHU. OpHaK, CHOAIBAHHS Ha pINIyYdd MPOPUB O HOBOI, OLIBII
0e3MeYHOi CUCTEMHU CBITOBOIO YCTPOIO, MOKUA HE cTBepAwinch. Ha 3MiHy 3arposi
TOTAJIBHOTO SIFICPHOTO 3HUINEHHS IUBLII3aIi MPUHIILIA HOBI 3arpo3u 1 BUKJIMKH,
3aroCTPUIIUCH MpoOsieMH 3a0e3nedeHHs peatizailii mpaB JIIOJAUHH, 10 3YMOBJICHI
riobanizariero. Ile Tepopusm 1 cemapaTusM; HalllOHAJIBHUM, PENITIAHUNA Ta 1HIII
dbopMH  eKCTpeMmi3My; TOPTiBIsS HAPKOTHYHMMH 3aco0aMH 1 OpraHi3oBaHa
3JIOYMHHICTh; PETiOHaJIbHI KOH(IIIKTU Ta 3arpo3a MOIMpPEeHHs 30poi MacoBOro
3HUIICHHS, HaJMIpHE MaTepianbHe 30aradeHHs 1 KOHIICHTparis (iHAHCOBOTO
KamTaly OKpeMUMH 0co0aMu W yrpyIlyBaHHSIMH; (PiHAHCOBO-CKOHOMIYHI KPH3H;
€KOJIOTTYH1 KaTacTpodu 1 emiiemii.

Bci 111 nmpo6iiemu icHyBanu ¥ paHiiie, OJHAK B €MOXYy rio0anizaiii, KO CBIT
CTaB OUTBIII B3a€EMOIIOB’S3aHUM Ta B3a€EMO3AJICKHUM, BOHU IIBUIKUMH TEMITAMH
noyanu  HaOyBaTH  YHIBEPCAIBHOIO  XapakTepy, pealbHO  3arpoxKyrouu

perioHanbHIN, a HEPIIKO W MIKHAPO/IHIN Oe3melll Ta cTadlIbHOCTI, BTPYYalOuuCh y
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MOBCSKICHHE KUTTSA MUIBSPAIB JIIOJCH, HEPIAKO HEXTYIOUM OCHOBOIOJIOKHUMHU
npaBamu JroauHU. [lomii ABaAIATOTO CTOMITTSA 3MIHWIM 0arato ysBICHB IPO
MPIOPUTETH MIKHAPOAHOI Oe3meku. BinbIIiCTh AUCKYCIM Ha 10 TeMy 3apas
PO3TOpHYJIMCS HABKOJO MUTAHHS ajamnTaiii 1CHYIOUHUX MIDKHAPOJHHUX CTPYKTYpP
Oe3neKu 0 HOBUX BHUKJIHMKIB Ta 3arpo3 Cy4acCHOCTI Ta MpoOJieM BCTAHOBJIICHHS
HOBOTO CBITOBOTO MOPSAKY, SIKHH Tepeadadae MEBHUN MEperiisy TpaaulliiHuX
MDKXHAPOJHUX HOPM 1 MIPaBUJI MMOBEAIHKU CYBEPEHHUX JCpPiKaB.

[lpuammmoBa puca JaHOTO TEPIOAY TMOJSTae B TOMY, IO Ha 3MiHY
JOMIHAHTU TJI00AJIbHOI 3arpo3u MpUHILIA Maca MOTEHLIMHMUX 3arpo3: MEHIIOro
Macmrady, ajie Mpu I[bOMY JOCHTh CEPHO3HHMX 3a CBOIMHM HACHiJKaMH MJis
MDKHApOJIHOTO MHUPY ¥ CTabIBHOCTI, TaKUX, 10 3a4ilarOTh IHTEpeCHU OaraThox
JepkaB. 3a TaKUX YMOB CTBOPEHHsI €(DEKTUBHOI CUCTEMU MIXKHAPOJHOI OE3MEeKH
BUMarae 00'eKTUBHOI, 0€3MOMMIIKOBOI OLIHKM MOKJIMBUX BHYTPIIIHIX 1 30BHIIIHIX,
BOEHHHUX Ta HEBOEHHUX 3arpo3. Cepen HEBOEHHUX 3arpo3 HaOlIbll HeOe3neKy
JUIsL €BPOIEUCHhKUX KpaiH (B Tomy uucial kpaid LlentpansHo-CxigHoi €Bpomnn)
MOXYTb SIBJISITU: PO3BUTOK €KOHOMIYHOT KpU3M B KpaiHax, sSK1 BXOAWIN J0 CKJIaay
CPCP, Takox y cXiTHOEBPOIIECUCHKUX JCPKaAB; 3pOCTaHHS 0e3p0OITTs; EKOJOTIYH1
Herapas[ay, TMOB'S3aHI 3 TMOPYIICHHAM TMPUPOJHOTO CEPEOBHINA Y BEIUKHUX
palioHax SK Ha 3axoji, Tak 1 Ha cXoAl €BpONHU; IOIIMPEHHS HOBUX BHJIIB
HAapKOTUYHHMX 3ac001B; MONIMPEHHS] HOBUX BHUIB 3aXBOPIOBAHb, $KI BaXKO
nignaroThees JikyBanHio (CHIJI, aTunoBa mHEBMOHIS TOIIO); AeMorpadiuHuil crias;
3aHemaa TPAAWLIMHOI Mopaial ¥ JyXOBHOCTI; MiJAMIHA 3arajlbHOMIOACHKHUX
HIHHOCTEH 1 KyJbTYpHMX HaJa0aHb JIIOJICTBA CYCIUIBHUMH BHUKPHUBJICHHIMU
IHIUBITyaJIbHOI CBIJJOMOCTI ¥ CYOKYJIBTYpOIO; HEKOHTPOJHOBAHA MIrpallis 3 KpaiH
«TpeThoro cBiTy» [1, C.64].

Tinbky Ha mijicTaBl MMOOKOTO aHami3y W TOYHOTO MepefdadyeHHs peallbHUX
BOEHHUX Ta HEBOEHHUX 3arpo3 MOXKHA 3aro0irTH BHUIAIKOBOCTI, MPABHIHHO

po3paxyBaTy W PO3MOJLIUTH MOTEHLINHI pecypcH JIep:kKaB, OpraHi3yBaTH HaAIlHY
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000poHy €BpOMEHCHKOro CIHIBTOBAPUCTBA 3 MIHIMAJIbHUMHU 30UTKAMHU IS
CeKOHOMIKM ¥ €KOJIOTii, HampamroBaTH €(QEKTUBHI MeEXaHI3MHU 3a0e3MeYeHHS
peanizamii npas moauHU. [Ipu cTBopeHHI HOBOI cuctemu Oesmeku y €Bpori (B
tomy umci y LenrpansHo-Cxianiii €Bpori) BapTo Takok OpaTv 1O yBaru CTaH
CYCiJIHIX 3 €BpOIIOIO0 PETiOHIB, XapaKTep BOEHHUX Ta HEBOEHHHUX 3arpo3, 37aTHUX
JecTabuni3yBaTu MUp. Y IIJIOMY OIIIHKA XapaKTepy MOXKJIUBUX 3arpo3, MepeayciM
BOEHHUX, TTOBUHHA CIIMPATHCA HA TaKi BUCHOBKHM: TO-TIEpIIE, 3pOCTae Hebe3meKa
BHYTPIIIHbOJEP)KABHUX  KOH(IIIKTIB, MO-Apyre, MDKIEpKaBHI BIMHM Ha
€BPOIEUCHKOMY KOHTHMHEHTI Yy MaWOyTHbOMY MAaJIOWMOBIpHI;  MO-TPETE,
30epiraeTbcs 3arposa Jjis BCiX JepiKaB 3a MEKaMHU €BPONEHUCHKOTO KOHTHUHEHTY,
TOJIOBHUM YHMHOM, 3 OOKYy TOTaJiTapHUX pexkuMiB bauspkoro Cxomxy U Asii.
3aranoM TpaJWLIHHUMU JDKEpeJaMH BOEHHOI HEOE3NeKH € TparHeHHS M0
TereMoHli, mepeBara B CTPATEriuHUX Ta SIAEPHUX O30pPOEHHSAX, E€KCHAHCIOHI3M,
KWW TMPUTAMaHHUA OKPEMHUM JiepKaBaM. 3'SBWJIMCS W HOBI BUKJIUKHU Ta 3arpo3u
CTaOUIBHOCTI Ta CTaJOMYy COLIaJIbHO-€KOHOMIYHOMY PO3BUTKY B CycnuibcTBi. Ha
piBeHb O€3MeKH Ha Cy4yacHOMY €Taml CBITOBOTO CYCHLJIbHO-€KOHOMIYHOTO
PO3BUTKY BIUTMBAIOTH TaKi CBITOBI 3arpO3U K TEHJCHIIIS 0 3pPOCTaHHS KITBKOCTI
JIOKaNbHUX KOH(JIIKTIB, PO3UIMPEHHS MIKHAPOJIHOIO TEPOPU3MY, AJIA KOO HE
ICHy€ KOpPJIOHIB, (OpMyBaHHA MOTYTHIX HE3aKOHHUX 30pOWHUX (QOpMyBaHb,
PO3KpalaHHs SIICPHUX MaTepiajiB 1 MOLIMUPEHHS SAEPHUX TEXHOJOT1M, HasBHICTh
CTpaTeriyHUuX O030pO€Hb B arpeCMBHUX CHJI. TakoX TIJI00ami3yrThCs MPOLIECH
OpraHi30BaHOi 3IOYMHHOCTI 1 PO3MOBCIOKEHHS €THIYHMUX KOH(IIIKTIB.

CknagHICTh PO3B'SA3aHHS BUILE MEPEIIUYCHUX 3arpo3 Ma€ HACIIAKOM Te, 1110
CydJacHa CHCTeMa MIKHapOJHOI Oe3neku OyAyeThCsl HAa MPUHLMIAX: 3arajibHOTO
XapakTepy 1 OJHAKOBOTO PiBHS Oe3MeKu Il BCIX KpaiH, HE3aJIEKHO BiJl iXHBOT
pOJII Ha CBITOBIM apeHi; MIXXHAPOJHOTO CHIBPOOITHUIITBA y BUPIIIEHHI MPOOIeMHU
Oe3NeKu Ta KOJIGKTMBHICTb il HIOJ0 YCYHEHHS arpecii; HEeAOCTaTHICTb TUIbKU

CWJIOBHX 3ac001B MIATPUMAaHHS MUPY; BUCOKHI CTYIIHb JOBIPHM B MIKHApOIHUX



ITPABOBI CUICTEMU

HayxkoBwii enextponuuit sxypnan 1-2013

CTOCYHKaX, BIIKPUTICTD 1 IIUPICTh Y MIXKHAPO/IHIHN MOJITHUII, CACTEMHHH XapaKTep
noOymoBu Oe3neku [2, €.97-98].

[Ipu upoMy mpoiiec (GOpMyBaHHS CYYaCHOTO MPABOPO3YMIHHS  BUMArae
HOBOTO OCMHCIJICHHSI CYTHOCTI YHIBEPCAJIbHHMX CTaHJAPTIB MpaB JIOJUHU SIK
3araJibHOJIIOICBKUX HIHHOCTEHW Ha OCHOBI ()1710CO(CHKO-CBITOTIISAHUX TO3MINHN Ta
3arajbHO TYMaHICTUYHUX IIHHOCTEH. Lle crmoHykae mMOIIyKy Ta pO3LMIMPEHHIO
MDKXHAPOJHUX MPaBOBUX (OPM JJIsl BUPIIICHHS HUHIMIHIX MPOOJIEM MOAaIbIIOro
Ji€BOTO 3a0€3MEYeHHs peai3alii mpaB JIOJUHU B yMOBax TIJjioOaii3alii CBITY,
aJICKBaTHOTO 1 CBO€YACHOTO pearyBaHHsS Ha BHUKJIMKA W 3arpo3u CBITOBOMY
CIIBTOBAPUCTRBY.

3MiHa €MoX BCECBITHBROTO PO3BUTKY, 00'€KTHBHA HEOOXITHICTH MEPEXOIy 0
HOBOI MIXKHAPOJHOI MOJITHKU BEAE 10 3MIHU CTPYKTYPH MDLKHAPOAHOI O€3IMeKw,
TOMY MO CYKYITHOCTI KpaiH Ha 3aMKHEH1 BIlICbKOBO-TIOJIITUYHI OJIOKH, BICHKOBI
KoaJiii, po3nojau cdep BIUIMBY, OalaHCYBaHHS Ha I'paHi BIMHM 1 MUpY, pIBHOBAra
030pO€Hh HAa SIKOMOTa BHCOKOMY DPIiBHI BBa)KA€ThCA CHOTOAHI 3aJIMIIKOM CTapoi
CUCTEMU OE3MEKH YU «CTAPUM €TaIroM» CBITOBOTO MOPSAKY.

Ha mouwarky 21-ro cromiTTs HaAWOIBII BIAMOBITHOIO ISl BHUPIIICHHS
3aBJaHb, 10 CTOSITh MEPE]l Cy4YaCHUM CBITOBUM CIIBTOBAPUCTBOM, € KOHIICHIIis
kooneparuBHoi Oe3neku. KoorepaTtuBHa Oe3mneka € CTpaTeriyHUM TMPUHIIUATIOM,
CIOpsIMOBAaHUM Ha JIOCATHEHHS METH INUIIXOM yroa, a He mnpumycy. Ilicms
3aBEPIICHHS «XOJOJHOI BIMHW» 3'ABWJIACS HOBA KOHIEMIIS Oe3NeKku, B sAKIN
3po0sIeHO crIpo0y MO30yTHUCS CIAAIIMHN HEIIOaBHBOI'O0 MHHYJIOTO 1 MIEPEHTH BiJl
KOH(pOHTAIlii 10 CHIBpOOITHUIITBA, BiA 3aJAKyBaHHS JI0 IEPEKOHAHHS, BIJ
noCcT(GaKTHOTO pearyBaHHS Ha KOHQIIKTA 0 3amo0iraHHs iX BHHUKHEHHIO, BIJ
TAEMHOCTI JI0 TPAHCHApEHTHOCTI, BiJl OAHOCTOPOHHIX i J0 Koomeparllii. Takoro
CTajia KOHUEMIId Oe3neku Ha 0a3l CHiBpoOITHUITBA (KoornepaTUBHA Oe3reka),
3arporoHoBaHa criBpoOiTHUKamMu bpykinrcskoro iHctutryTy CIIA B 1992 pomi

E. Kaprepom, VY. Ileppi Ta J[x. CTeiiHOpyHHEpOM, sika cTaja HHHI JOCHUTh
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nonyJsipHoto. Y cBoiit myoumikanii «HoBa koHUeENIisi KOONepaTUBHOI OE3MeK»
BOHU 3aIlPOTIOHYBAJIM CIIMPATUCS Y TMOTJIsIax Ha Oe3meKy Ha po3yMiHHS TOTO, IO
«KaTaji3aTOpHOMY KOHGJIIKTY» MOJKHA 3aIl00IrTH HE JIMIIe CTPUMYBaHHSIM 4Yepe3
3aJIIKyBaHHS, ajie TaKoX KOOIMEpaTUBHUMHU NPEBEHTUBHUMHU 3axoiamu. Biarak,
NEPECTaBUTH AKIICHTH B IUIAHYBaHHI O€3MEKU 3 MiATOTOBKU J0 MPOTHU/IIT 3arpo3am
Ha 3a100iraHHs BUHUKHEHHIO TakuX 3arpo3» [3].

AHaJI3yI0un 3arporoHOBaHy KOHIIEMIIII0 Oe3nekn Ha 6a31 CriBpOOITHHUIITRA,
Ha Halll MOIJIsII, MOXKHA 3pOOUTH JIEKIJTbKa BHUCHOBKIB: MO-TIEPIIE, TECOPETUYHE
OOrpyHTYBaHHS 1 pO3poOKa KOHIEMII MIDKHAPOJHOI Oe3neku came dYepes
CIIBPOOITHUIITBO CTaIM MOMJIMBUMM JIMIIE MICIS 3aKIHYCHHS 17€0JI0T14HOi
koH(pponTari Cxony Ta 3axofdy; mo-aApyre, AaHiil cuctemi Oe3MeKu BIACTHBI TaKl
OCHOBHI XapaKTEPUCTUKHU: 1) mpu3HaueHa Jyis 3amoOiraHHs BiiiHaMm; 2) He
CIPSIMOBYETHCS TIPOTH KOHKPETHOI JIepKaBu a00 TPYIH IepkaB; 3) MOXKIHBA MPH
YCBIJOMJICHHI ii yYaCHMKaMHU CHUIBHOTO MalOyTHHOTO; 4) OCHOBHUM METOJIOM €
KOHTPOJIb  HaJ  O30pO€HHSM 1  po330po€eHHS, (OPMYBAHHS  CUCTEMHU
B3a€EMO3AICKHUX 1 B3aEMOJIIOYUX MDKHAPOJHUX PEKUMIB Oe3meku; 5) Mae
BUCOKHM CTyMHiHb ICTUTyali3alii KOHTAaKTIB, XOY HAsBHICTb 1HCTUTYTIB
HEO0OOB'sI3kOBa; 6) crpuse BUPOOJECHHIO CHUIBHUX HOPM Ta 1ACHTUYHOCTI;
7) KOHKpETHA 1J1e0JIOT1sl HE € HEOOX1THO YMOBOIO JUIsl CTBOPEHHS a00 PO3BUTKY
KOOIEpPaTUBHOI CHUCTEMH, aje BOHA PO3LIMPIOE KOJO MOMKIMBOCTEM sl BCIX
YYaCHHKIB CHCTEMH; MO-TPETE, CUCTEMA KOJEKTUBHOI OE3TEKH 3a YaciB XOJIOAHOI
BIliHU 1 KOOTepaThBHA Oe3Meka MalTh HU3KY NIEBHUX BiMiHHOCTEH [4, €.97-98].

OTtxe, HOBa TJI00aNIbHA crcTeMa 0e3MeKH (POPMYETHCS LUISIXOM IEPETOBOPIB
W yrog mpo 3arajgbHI IUJIl, HOPMHU IHCTUTYTIB, TNPUHIMINB 1 MEXaHI3MIB
BpETyJIIOBaHHS TOCTpuX KOH(IKTIB. CHcTeMa CIUIBHOI KOOTIEPAaTUBHOI Oe3MeKu
0a3yeTbcsl Ha BIJKPUTOCTI, AOBIpi, TPAHCIAPEHTHOCTI 1 MependadyBaHOCTI; Ha
CIiBpOOITHHUIITBI 1 rapaHTisX, Ha 3aitHsaTocTi [5]. Ha3Bani eneMeHTH BKe 3HANIILIH

CBO€E B1IOOPAKEHHA B AISUIBHOCTI ICHYIOUMX CTPYKTYp O€3MeKu (TOJIOBHUM YMHOM
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OOH): B Mexax opranizamii 3 0e3neku 1 criBpooiTHUITBA B €Bpori (OBCE), a
takok HATO; y mporpaMHOMY acoOIlilOBaHHI MapTHEpCTBAa 3 KpaiHamu
[entpanbhoi 1 CxigHoi €Bponu B pamkax CximHoeBponericbkoro corsy (CEC), y
JismpHOCT1 €Bporneiicbkoro cor3y (€C), a TakoX psii IHIIUX MIDKHAPOIHHUX
opranizaimiii. Tomy pgenani Oinbliie KpaiH CBITY NparHyTh peali3yBaTh 3aXUCT
BJIACHOI O€3MeKH HE CaMOCTIMHO, a B KOAJIIii YU COI031 3 IHIIMMH Jep’KaBaMH,
OCKUTBKM HE MOXXYTh CaMOCTIHHO TapaHTyBaTth coOi TiIHWH piBeHb Oe3meku [6,
c.208].

Ha choromuimmHiii yac Ha 3MiHYy JAOMIHAHTI TJ100adbHOT 3arpo3u MpUMIILIA
Maca MOTSHITIHHUX 3arp03 MEHIIIOT0 MacIITady, aje Py [MbOMY JOCHTh CEPHO3HUX
3a CBOIMHU HACHIIKaMU IS MDKHApPOJHOTO MHUPY M CTaOlIBHOCTI, TaKHX, IO
3a4inarTh 1IHTEpEeCH OaraThox JepxaB. /[0 HUX MOXHa BIIHECTH: MPArHEHHS N0
TereMOHIi, IepeBara B CTpPATEriuyHUX SJEPHUX O30pOEHHSX, EKCIaHCIOHI3M,
MDKHAPOJIHI KOH(JIIKTH PI13HOTO PIBHS; MDKHAPOJIHHUI TepopusM, rio0ali3oBaHy
OpraHi30BaHy 3JIOYMHHICTh; KOHTpabaH[a 30p0i, HAPKOTHUKIB TOIIO. ToMy dYepes
TaKy BEJIMKY KUIbKICTh HEOE3MEK 3aropyKor0 e()eKTUBHOCTI CUCTEMHU MI>KHAPOIHOT
Oe3MeKH CTae NOCATHEHHS 3TOAM MIX yciMa HapoJaMu. 3Ba)KalOuu Ha CKJIAJHICTh 1
0araToacnekTHICTh MI)KHAPOJHOI O€3MEKH, BOHA YK€ HE MOXKE PO3IIIAAaTUCA SIK
SBUIIE, 10 CTOCYETHCS JIMIIE OJHOTO CYO0'€KTa MIXKHAPOJHHMX BIIHOCHH, a SIK
KOHLIETILIS YC1€1 MI>KHAPOJIHOT CUCTEMMU.

Ha mizncraBi HaBeAeHOro Ciiji KOHCTaTyBaTH, LIO 32 OCTaHHI POKHU CBIT B
[IJIOMY, TaK 1 HalllOHAJBHI JIEP>KaBH, 31ITKHYJINUCHh 3 HU3KOIO HOBUX BUKIIMKIB, SK1
CTBOPIOIOTH 3arpo3y Oe3mnelli, pO3BUTKY Ta OJaromnojyq4r0 TpOMaJisiH, HEXTYIOTh 1
HIBEJTIOIOTH 33JICKJIapOBaH1 CBITOBOIO CITUIBHOTOK OCHOBOIIOJIOXKHI ITpaBa JIFOUHHU.
BoaHodac cuctema MiXKHApOJHOTO TpaBa MPOJACMOHCTPYBaja CBOKO CIAOKICThH
nepes; 00JIMYYsIM ITUX BUKJIMKIB. BOHA MOBIIBHO U JTajiekKo HE 3aBXKIU aJeKBATHO

pearye Ha HHUX, SK HACIIJOK, CTBOPIOIOYM CEpPHO3HI MNPOOJIEMH CBITOBOMY
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PO3BUTKY, CTaOlIBHOCTI, Oe3mell, 3a0e3MeueHHI0 peaii3allli mpaB JIOJWHU B
CY4acCHOMY CBITI.

B cydacHomy cBiTOBOMY Trio0aii3alifHOMy MpoOIeCci CTa€ OYEBUIHOIO
noTpeda BJOCKOHAJICHHS MEXaH13MIB MIXKHAPOTHOTO IMPABOBOTO PETryJIFOBaHHS, K1
JI03BOJIATh CBO€YACHO U €(EKTUBHO BIANOBIIATH HAa BUKIMKU Ta 3arpo3u. llpu
bOMY CHCTEMa MIKHApOJHOTO MpaBa MOTpPeOye BIIOCKOHAJEHHS Ta JAMHAMIKH,
mo0 BoHa Halyna 3JaTHOCTI CBOEYACHO 1MECHTH(IKYBaTH 3arpo3u 1 BUKIIHKH,
CTBOpIOBAaTM €(EKTUBHI MPaBOBI Ta IHCTUTYLIMHI 3aco0M iXHBOI MPOTHUAIL.
Boonouac, neodxiono nepeocmucaumu cymuicmov YHi6epcanbHUX cmaHoapmie
npae n00UHU AK 3a2A1bHOJII0OOCLKUX WIHHOCMEH, AKI MOXMCYMb W NOGUHHI
cmamu 013 Ceimoeoi cniibHOmMuU OCHOBONOIONHCHUMU  MINCHAPOOHUMU
00°cOHasuUMU NIOBATUHAMU HA WIAXY OIEBO20 NPOMUCHOAHHA, A0EKBAMHO20 I
CB0EYACHO20 PeazyBaHHA CYHYACHUM 6ukaukam ma 3azpo3am. ILle cnonykae
ROWIYKY Ul 3ANPOGAONCEHHIO CYUACHUX MINCHAPOOHUX NPABOBUX (hopm 01
GUDIUEHHA HUHIWHIX NpodeM nooanbuio20 eQeKmusHo2o 3a6e3neueHHs
peanizauii npae 1100UHU 8 yMoeax 2100anizayii ceimy.

[IpaBa mroaWHU 1 TpPOMaASIHMHA MAalOTh OCOOJMBY 3HAUYUMICTh Yy JKUTTI
CycnuibcTBa. BOHM CTBOPIOIOTH MIJACTaBU AJig (DOPMYBAHHS MOJITUYHOI CUCTEMU 1
BCTAHOBJIEHHS CTaHJApPTiB MOJITUYHOI JIETITUMHOCTI. IX 0cOOIMBA 3HAYMMICTD Y
XKUTTI CYCHIIbCTBA OOYMOBJIEHA 1€ 1 THM, 110 BOHU CHPUSIOTH KOMYHIKAIi MIX
IHIUMBIAAaMU 1  COI[laJIbHUMM TpyIlaMH, MDK OCOOHUCTICTIO 1 JIEp>KaBoIo.
Hepo3yMiHHS IbOTO YHEMOXKJIUBIIIOE aJcKBaTHY OIIIHKY BCI€1 CHCTEMHM CKJIAJHUX
MOJITUYHUX, COLIATIbHUX, €KOHOMIYHMX, MIDKHApOJHUX BIJIHOCHH, HE CIIpHUsE
3BUTPHEHHIO JIFOAVHH BiJ HAaIMIPHOI 3aJIeKHOCTI B nepkaBu. [IpaBa momuHu 1
rpOMaJTHUHA € BU3HAYAJIbHUM YWHHUKOM CTaTyCy JIOJUHHU B CYCIIIBCTBI W
[UB1LTI30BaHOI ISUTBHOCTI JIFOAEH, 3aJ0BOJICHHS iX MOTpeO 1 iHTepeciB. Peamizarris
KOHCTUTYIIIMHUX TIpaB 1 CBOOOJ JIOJWHU ¥ TpoMaJsHWHA HEMOXJuBa 0e3

e(eKTUBHOI OpraHi3alliHO-BUKOHABUOI MJISUIBHOCTI JIEp)KaBHUX OpPraHiB 1



ITPABOBI CUICTEMU

HayxkoBwii enextponuuit sxypnan 1-2013

nocajioBux ocid. 3a CTaBiICHHSM JEp>KaBH JI0 MpaB 1 CBOOOJ JIIOAMHH MOXKHA
BHU3HAYUTH PIBEHb PO3BUTKY OCOOM 1 IEMOKpATii B CYyCH1IbCTBI.

Ines mpaB MIOAWMHU TPOMILIA BEJIUKUN HUISIX PO3BUTKY, 30aradyroyuch
OaratbMa mpaBaMu 1 cBoOOjmaMH. Ajie TUIBKM y XX CTONITTI MHpaBa JIOJAUHU
BU3HAJIM TOJIOBHOIO I[IHHICTIO, IIO 3HAHWIIIO CBOE BIJOOPa)KEHHS y BiIMOBIIHUX
MDKHApOJIHUX JOKyMEHTaxX. Y Cy4yacHid KOHUENIli MpaB JIOAWHU BTUIAIIUCS
TYMKH 3 PENIridHuX JIOKTPHUH, (P110CO(CHKUX, MONITUYHUX, MPABOBUX 3HAHb
PI3HHX €oX.

Cnig oKpeMO HAarojoCUTH, L0 y MDKHapOAHOMY IIpaBl IpaBa JIIOJUHU
BU3HAIOTHCS, SK 3arajbHl TpaBa 1 CBOOOJAM BCIX JIOJEH HE3AICKHO BiJl
CYCHIJIBHOTO JIaAy, IHOJITUYHOIO PEXUMY, (POpPM JEpKABHOTO YCTPOW i
MPaBJIiHHSA, MIXKHAPOJTHOTO CTaTyCy KpaiHu, TPOMaISTHUHOM SIKO1 € JtoauHa. Tomy
NUTAHHS TpaB JIIOJWHU, OCHOBHHMX CBOOOJ, IEMOKpaTii i BEPXOBEHCTBA IMpaBa
MalOTh MDKHApOAHMM XapakTep, OCKUIbKM IXHE JOTPUMAaHHS — OJHAa 13 OCHOB
CBITOOY/I0BH.

VY mpaBax JrOIMHM BigoOpa)keHl HaWBa KJIMBIII 3arajlbHOJIONCHKI IIIHHOCTI,
SK1 TIOBUHEH MaTH KOXKEH 1HAMBIAYYM, KUM Ou BiH He OyB 1 Jie¢ O HE MPOKHUBAB.
BoHu yHiBepcanbHi, TOOTO € HaJ0aHHSAM KOXKHOTO. MIKHapoJHe CHIBTOBAPUCTBO
BU3HA€ TMpaBa 3a BciMa JIIOABMU SIK HEMOAUIbHI, B3aEMO3ANCKHI U
B3a€EMOOOYMOBJIEHI. 3000B’s13aHHS, TPUUHATI KpaiHamMu y cdepi npas JIOAUHU B
pamkax OOH, OBCE ¥ IHIIKMX MDKHApOJHUX OpraHizaiiii, He € BUHATKOBO
BHYTPIIIHBOIO CIIPABOIO BIAMOBIIHOI JEP>KaBH.

VHiBepcalbHICTh TMpaB JIIOJAUHU O3HAYae, IO JIep)KaBa BIANOBIIAE TEpen
CBOIM HapoJIOM 1 MDKHApPOJHUM CITIBTOBAPHCTBOM 3a JOTPUMAaHHS 3000B’s3aHb,
Kl BOHa Oepe Ha ceOe, MPUETHYIOUHUCH O MIDKHAPOJHUX JIOTOBOPIB 3 MpaB
mroauHU. BoHa mpumyckae HasBHICTh MEBHUX 3arajbHUX CTaHAApTIB TIpaB
JIOAWHM, 3aCTOCOBHUX J0 Oynb-fKoro cycmiibcrBa. lle o3Hauae, 1mo npaea

JII0OUHU He € NPOOYKMOM OOHIET Kyibmypu, a 6i0n0GIOHI cmanoapmu eupoodieHi
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6 pe3yavmami 3yCuilb YCb020 MINCHAPOOHO20 chigmosapucmea. AJKe came
PI3HOMAHITTS KyJbTYp Y CBITI HE BHUKIIIOUAE, a TPUITYCKAE YHIBEPCAIbHICTH MpaB
JIOJMHU SIK 3arajbHOJIOJICBKUX IIHHOCTeH. ToMy y HalioMy CbOTOJIEHHI
OCHOBONONI0)CHI npasa i c60000u NI0OUHU CHI0 cnpuumMamu AK KyJabmypHe
HAO0OAHHA N100Cmeéa.

Boanouac ciip 3a3HayuTH, 10 MpaBa JIOJUHUA MOXYTh OYTH peallbHUMHU
JWIe, SKIIO BOHM BUPAXKAlOTh TOJIOBHI LU yChOIO JIIOJICTBA (K Cy4acHOI
CBITOBOI  CHUIBHOTH, TMOB’S3aHOI  3araJibHUMH  IHT€pecaMu, MoTpedamu,
CYNEpPEYHOCTSIMH), a TaKOX KOJU BOHM BTUIIOIOTH Il KOXHOI JIFOJIMHH,
MOPOJKEH]1 BITHOCMHAMH, $IKI XapaKTEPU3YIOTh CTAHOBHILE OCOOMCTOCTI, SK
(akTHYHE, TaK 1 IPaBOBE, y KOXHIM aepxasi [7, C.75].

OpnHak HEAOCTAaTHBO BU3HATHU 1 33€KIapyBaTh OCHOBOIIOJIOXKHI YHIBEpCaJbHI
npaBa JIOAWHU — HEOOXIJHO 3ampOBaJUTH CYYAaCHHM MIXKHAPOIHO-TIPABOBUI
MEXaHI3M U1 BUPIIICHHS HUHIIMIHIX TpoOJieM TNOoAaiblioro eGeKTUBHOTO
3a0e3MedeHHs peai3allii mpaB JIOJMHA B YMOBax riobami3auii cBiTy. MexaHi3m
peamizaiiii mpaB, cBO0OI 1 OOOB’SI3KIB HacaMIiepes] CKIAJAa€ThCsl 3 TapaHTik iX
3a0e3nedeHHs. Jly»e 4acTo mij rapaHTisiMU PO3yMIIOTh TaKOX MEeBHI GakTopu abo
pI3HOMaHITHI YMOBH 3a0e3rneyeHHsi mpaB 1 cBoOoa ocodu. Ilpore daktopu Ta
YyMOBHU cami 10 co0i HEe HajexaThb 10 TapaHTid, BOHM BUCTYMNAIOTh JIUIIE SIK
3arajibHi nepeayMoBHU 3a0e3nedeHHs mpaB 1 cBo0o ocodu. ['oloBHE Mpu3HAYCHHS
rapaHTiid mpas 1 cBOOOA 0coOM mossrae y 3a0e3nedYeHHl BCIM 1 KOKHOMY PIBHUX
MPaBOBUX MOXJIMBOCTEH IJisi HAOyTTs, peai3ailii, OXOPOHH 1 3aXHCTy MpaB 1
CBOOO/I.

['onoBHMMHK miepenyMoBamMH, sIKi 3a0€3MEUylOTh pealbHy MOKIIUBICTh
e(eKTUBHOI peaizarii mpaB i cBOOO 0COOH, € IeMOKpaTHYHA MPAaBOBa CoIlialbHa
Jiep’kaBa 1 BUIbHE T'POMAJSIHChKE CYCIUILCTBO. B CBOIO uepry, ix pO3BHHEHICTb
3aJIEKUTH BlJ] KOHKPETHUX €KOHOMIYHUX, MOJITUYHUX, COIIaTbHUX, KYJIbTYPHUX 1

171€0JIOTTYHUX TIEPETYMOB.
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ComiaypHiH, MpaBoOBIN AeprkKaBl BIAMOBIIAE TPOMAISTHCBKE CYCIUIBCTBO. | T€,
i apyre, SK 3a3HAYAIOCh, € BAKIMBUMH MEPEAYMOBAMH peaiizallii mpaB i CBOOO
moauHu M rpomangHuHa. Came y cdepi IpoMajsHCBKOTO CYCHIJIbCTBA, SIKE
YTBOPIOIOTh NMPUBATHI OCOOM, €THIYHI, KJIACOBI, MAMPUEMHUIIbKI W 1HII TPYIIH,
JI0JIMHA MOYKE peajli3yBaTh CBOI MpaBa, HAPHUKIIAA, Ha CBOOOMY CIIOBa, HA y4acTh
y JEMOHCTpaIlisixX 1 MITUHrax, o0'eqHaHHsS B mapTii Ta iH. Tomy mpunyunamu
couianvHoi, npaeoeoi oOepircasu NOBUHHI cmamu 2apanmii OCHOBHUX NPAG
JIIOOUHU [ 2DOMAOAHUHA, (POPMYBAHHA UIMKO20 | epheKmuUueHO20 HOPUOUYHO20
MexaHizmy, 30amHo20 3abe3neuumu  iXHI0 HPAKMUYHY  peanizayiro;
6i0N0BIOHICMb 3AKOHO0ABCMEA HCUMMEGUM IHmMeEpecam YCiX COUIATbHUX
eepcme; eheKmugHicms NnpPABOBO2O MEXAHIIMY PpO36°A3AHHA KOHQIAIKMHUX

cumyauiii Ha 6CiX PIBHAX NOJTMUYHOT, 0EPHCABHOI MaA COULATIbLHOT CIMPYKmMYpU.

ABTOp JOXOAUTh BHUCHOBKY, IO CYTTIO IMIUIEMEHTAllli € He TUIbKU
TpaHchopmarllisi 3MICTy BIANOBIIHMX MIKHApPOJHUX JOKYMEHTIB 3 IpaB 1 CBOOOJ
JIOJMHU 1 TPOMAJIIHUHA Yy BHYTPIIIHE 3aKOHOJABCTBO JEpPXkKaBW, a W CTBOPEHHS
YMOB JJIsl MPAKTUYHOI peaizalii BUMOT, IO MICTSIThCA B IUX JOKYMEHTax. A
1HAKIIIE coIliajbHa MIHHICTh MIXKHAPOIHO-TIPABOBUX HOPM OyjIe 3BejIeHa A0 HYJIs, a
Jiep’kaBa MOKe OyTHM BU3HAHA TaKOIO, sIKA BIAMOBIISIETHCS BiJI BUKOHAHHS B3SITHX
Ha ceOe 3000B's13aHb. Lleli MOMEHT, Ha TyMKY aBTOpa, AyXe Ba)JIMBUH, OCKUIbKU
cami 1o co01 MI>KHAPOIHO-TIPABOB1 aKTH HE PETYNIOIOTH MpaBa ocobu. Peamizaris
npaB 1 cBOOO JIOAUHYU 1 TPOMaJITHUHA 3aBXK]IM 3aJI€KUTh Hacamnepen BiJ GopmMu
MPaBJIiHHS, TOJITUYHOTO PEXHUMY, MOTITHYHOI CUCTEMH, COIIaTbHO-EKOHOMIYHHIX
YMOB TI€BHOI Kpainu. JlepaBa Mae MIMPOKI MOXKJIMBOCTI BIUIMBY Ha CTBOPEHHS
YMOB, 5Kl 3a0€3M1eYyI0Th peajbHICTh NpaB JouHU. OIHAK, B Cy4aCHUX YMOBAaX Y
BUKOHAHHI JAaHOTO OOOB'SA3KY JepkKaBl MPOTUCTOATH CYCIUIbHI CHJIH, IO Y CBOIN
JISUIBHOCTI BUXOJATH 3@ MEXI IXHBOTO MPABOBOTO cTaTycy. SKio paHiiie
MpaBO3HaBIll O0a4yWIM TOJIOBHY 3arpo3y IpaBaMm 1 CBOOOJaM TpoMajsiH 3 OOKy

Jiep’KaBU, TO Terep HeOe3leka ToTaJiTapu3My HacyBaeThCsl 3 OOKY CYCHUIbCTBA.
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[IpoBijiHa POJIb Yy IIbOMY HAJIEKHUTh MOJITUYHUM IAPTISIM, COIO3aM IiMPHUEMIIIB,
npodcCrijakaM, Mo BTUTIOIOTH COI[iaIbHY JIOMOMOTY, CIIPSMOBaHY Ha JOCSTHEHHS
BJIACHOTO TIOJITUYHOTO TIaHyBaHHSA. Y 1IbOMY OajaHCl BJagud BIJACYTHS
KOHCTPYKTHBHA KOHIICTIIisl, BHACIIJJOK YOTO 3aBOMOBaHa CBOOO/Ia BUSBIISIE KACTOBI
pucH 1 3BOAWUTH HAaHIBEIb €IHICTh JCPXKABHOTO IMPaBIIHHA, HOro BIUIMB Ha
e(eKTUBHICTh 3aXHCHUX BJIACTUBOCTEH MpaB MtoauHu. BiaTrak npobiema nomisrae B
TOMY, IO KOHTPOJIb 3a [ISUTbHICTIO MEHEIXKEpPiB, OI3HECMEHIB BUSBISETHCS
(GIKTUBHUM. A 1€ CTBOPIOE HEOE3NEKY MOPYIIEHHS IpaB POMaJIsiH 3 OOKY COMO3iB.
OTxe, BIAMOBIAAIBHICTh 32 BUKOHAHHS (DYHKIIIT IHTErpallii CyCHiIbHUX 1HTEPECIB 1
CYCIIUJIBCTBA B LIIIOMY TOKJIAAA€ThCS HA JepKaBy. AJKe 11 JISUIbHICTh, HAa BIAMIHY
BiJl JISUTBHOCTI COIO3IB 1 TPYN IHTEpECIB, JIETITUMI30BaHa BCIM HAapOJOM, IO B

YMOBax IIGMOKpaTi'l' BHUCTYIIaA€ €IUHHNM CYBCPCHOM.
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Facuty of Law
Law, International Law

The Identification of a Minority

Introduction

Minority rights are human rights; consequently, beside the responsibility of
the international community, the state in which the minority lives is the prime

duty-bearer of minority rights. But who are the subjects?

The protection of minority rights basically depends on the constitutional
system of the state. But even if the state is a perfect democracy, - which state is
that? - it could happen that majority pays no significant attention to minority
wishes. To belong to a minority is rarely an advantage. Moreover, as one of the
founding fathers of the US Constitution, Madison stated, in all cases, where a
majority is united by a common interest or passion, the rights of the minority are in
danger.”™" In this danger the concept of nation state satisfies itself with the
equality before the Constitution, not paying attention to such particularities as
language, or culture. Language and the culture based on it are somehow
automatically synonymous with some sort of representation of the minority.
Language is one of the most important expressions of a sense of collective identity,
which has been imbued with a mythical significance in Eastern and Central
Europe. As an eminent Hungarian politician and political thinker Count Istvan
Széchenyi once said that a nation lives in its vernacular. Language and culture are
a kind of mythical home, supposed to substitute for a collective home not existing
in reality. The use of geographic and other names of settlements in the minority
language in everyday life may be an outward expression of the authentic existence,
authentic living of the community in the given physical space. The authentic

existence of minority communities may undermine majority myths of origin.
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In post modern Western European societies the identity is a delicate question:
there are large immigrant communities and more and more other social groups
identify themselves along the lines of a particular identity and in a way or another
majority seems to be disappearing. At the same time the visible signs of obvious
“otherness” on parade reconstitute the feeling of belonging to the majority and the
amorphous majority regains its shape by redefining itself against them, mainly
against immigrants. In Central and Eastern Europe after the fall of Communism the
rebirth of the different ethnic identities have taken place and the threat perception
of the majority still comes from the lack of understanding of political
consequences of ethnic pluralism and of open identity manifestations in

combination with old intolerances and competition for state resources.

In the last two decades the strengthening of minority protection both at
national and European level has been a factor in the stronger manifestation or
regaining of minority identities. First the successful vernacular mobilisation of
different ethnic groups and the ethnic conflicts led to inclusive legislation and then
the legislation itself proved to be an invitation to minority consciousness.
Sometimes strange flowers grow on the fertile identity soil but it is still exists that
governments are reluctant to give recognition to obviously separate identities.

Who should identify a minority group?

The Rwanda Tribunal in the case Kayishemacame to the conclusion that Tutsi
formed an ethnic group because the perpetrators of genocide committed against
them shared that belief thanked to the government issued identity cards describing
them as such.”™" By this the subjective approach in identification of a minority
group has been recognised even in the form of stigmatisation by both the Rwanda

and Yugoslavia Tribunals. Basically preferring the subjective approach the
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Tribunals have not abandoned completely the reliance on objective criteria.

But would it be possible to do that?

The states have a legitimate interest to know who the subjects are of minority
rights, because of the protection of additional rights involve significant expenses
and it is justified to clarify whether the right holders are really entitled or not to the
guaranteed services. Beside the just mentioned utilitarian approach if the
legislation secures a special political representation to the minorities it simply
comes from the basic understanding of democracy others should know on behalf of
whom the representatives speak. So it can not be a question that mere declaration
of the alleged subjects can not be the only ground for departure and objective
factors are to be calculated. This might easily lead to the sensitive question of the
collection of ethnic data which is not allowed in many European countries because
of the long shadow of the past when the open manifestation in ethnic groups was
the reason of persecution.

Anyway, it is beyond any reasonable doubts that a delicate balance should be
set between the subjective and the objective approaches. The elaboration of that
delicate balance can not be done differently than with the help of sometimes
awkward sometimes painstaking processes of a dialogue involving those who
demand rights for themselves, the authorities and the international supervisory
bodies. It also important to observe that the delicate balance is not a static
phenomenon, and in case of certain minorities it is closer to objective aspects and

in other cases it is closer to subjective approach. As has been

“Traditionally it has been accepte
on a combiation of one or more objective elements with one subjective element,
namely the me mber s’ awareness of b e

subjective aspect is increasingly seen as complex and independent. The existen
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of a minority eitalwapsaéepentisson the will of'its mesbers,on
their will to continue to form a group distinct from the majority, and on their
capacity to recreate their own identity. There are many minorities where the so
called “objecti ve” andwhere subjectivaaspects| such asg |
the awareness of belongi™g, are the c

In international law the classic wisdom in this question came from the
Permanent Court of International Justice stated in the Case of GrecoBulgarian
“ Co mniu nei‘Fhe existence of communities is a question of fact; it is not a
question of law.”™ " Later on the Court added that a minority community is

“a group of persons I|iving in a g
religion, language and traditions aheir own, and united by the identity of such
race, religion, language and traditions in a sentiment of solidarity, with a view to
preserving their traditions, maintaining their form of worship, securing the
instruction and upbringing of their children iaccordance with the spirit and
traditions of their race and mutually assisting one anatH&f"

As far as the first, laconic statement is concerned the correct generally shared
interpretation comes from the Venice Commission. The statement means that the
state recognition of the existence of a minority community became irrelevant under
international law.”" Here it is important to add that the emphasis is on words

“under international law”. Because it is quite obvious that to enjoy minority rights

under national law there is a need for recognition on behalf of state legislation.

In case of the concept of minority community you can find references to
objective criteria to the existence of the specific characteristic features of the group
in religion, in language and so on but not only, it is also underlined that the
members of the group should exhibit a sentiment of solidarity reflecting their

desire to preserve their specificities, their subjective understanding is decisive.
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In the Rights of Minorities in UppeBilesia (Minority Schoolsthe Permanent
Court of Justice accepted that a declaration on behalf of a minority pupil on his
origin or mother tongue required by law as a precondition to be admitted to a
minority language school is not violating equal treatment.”™ " Consequently,
members of the group should give evidences of their subjective view on their
identity, if they would like to enjoy minority protection. Through this it is also
secured that their subjective identification is not arbitrarily made, the subjective
choice is intertwined with its objective ground. The question is whether they would
like to and they are able to convincingly admittheir identity or not.

The UN bodies

The Article 27 of the Covenant on Civil and Political Rights are full of short
statements need interpretation.

In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culttweprofess and practise
their own religion, or to use their own language.

No doubts the word “exist” should definitely be interpreted. In its the General
Comment 23 of the UN Human Rights Committee came to the following
conclusion: “Given the nature and scope of the rights envisaged under that article,
it is not relevant to determine the degree of permanence that the term "exist"

a9 IXXXiii

connotes Later the Committee added: “The existence of an ethnic, religious

or linguistic minority in a given State party does not depend upon a decision by
that State party but requires to be established by objective criteria.” "
Consequently, the existence of a minority community should be judged relying on
ethnic, religious and linguistic criteria in an objective way, and the secured rights
do not require a certain minimum number, and possibly there is no required
minimum level in their manifestation of their desire to preserve their specific

characteristics. In Sergei Malakhovsky and Alexander Pikul v. Belatiet, stands
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the behind the individual opinion of Human Rights Committee member Ms. Ruth
Wedgwood. She correctly underlines that as precondition for registration of a
religious community not only the legal address of the Krishna community as an
"administrative seat" is not acceptable, but also certain other conditions which
require a of level of their manifestation, namely that “a religious group seeking
qualification as an "association” must show that it has been active in Belarus for at
least 20 years, and that it has at least 10 "communities" within the country.”™*"
Objective approach seems to prevail if the individual’s declaration should be
judged as in Kitok. So, it was not a problem that the law provided certain criteria
for participation in the life of an ethnic minority but it lied with that a person who
was ethnically belonging to the group could be held not to be a member for the
purposes of the legislation. That was equivalent with ignoring of the objective
ethnic criteria in determining membership of a minority, and beside that the
subjectiveelements were also not taken into consideration: the applicant always
retained some links with the community, because he always lived on community
lands and sought to return to the traditional community economic activity.”" In
the earlier Lovelacesimilarly to Kitok, beside the objective ground, the subjective

element, the wish to maintain ties with the community was decisive:

“Persons who are born and brought

their community and wisto maintain these ties must normally be considered as

belonging to that minority*™within
In the Lovelacethe Committee clarified that if the domestic legislation
confines a minority right attached to the membership in a minority community that
should be objectively and reasonably justified.™™ This approach which involves
that the burden of proof goes to the legislation is applied if the recognition of the
membership is concerned in a different context. The watchdog of the International
Covenant on the Elimination of the All Form of Racial Discrimination, the

Committee on the Elimination of Racial Discrimination in its General

t he
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Recommendation VIII underlines that “such identification shall, if no justification
exists to the contrary, be based on the self-identification by the individual
concerned.”™ ™ |t means that the individual or the group of the individuals might
be subjective; the burden of the proof — the reasonable and objective justification
of the negative decision on membership or on the very existence of the distinct
community - is on the shoulder of the authoritiesdenying the recognition. As it
has been demonstrated the Concluding Observations in relation to state periodic
reports clearly confirms that approach.”"

The objective approach should be the base if a state party attaches an
interpretative declaration to Article 27 as far as the existence of minority
communities is concerned. The well known b & t e is tiheoFremch interpretative
declaration (in reality reservation):

“I'n the |1ight of article 2 of t he
French Government declares that article 27 is not applicable so far as the
Republic i concerned. "

The official standpoint of the French government that the lack of official
recognition of minorities within the territory of the State party does not prevent the
adoption of appropriate policies aimed at preserving and promoting cultural
diversity was not very well accepted by the Human Rights Committee. They have
emphasised that the Committee

“remains un ab lview ot the State partg that the abstract
principle of equality before the law and the prohibition of discrimination represent
sufficient guarantees for the equal and effective enjoyment by persons belonging t
ethnic, religious or linguistic minorities of the rights set out in the Covenant

(articles 26 and 2y

The UN Declaration on the Rights of Persons belonging to National or Ethnic,
Religious and Linguistic Minorities in its Article 1 (1) the obligation is not

confined to those states where minorities live, consequently, taking out that, there
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IS no room left to subjectivism and it is clear the Declaration does not leave any
doubts that states can not be subjective if they have to decide on the recognition of

a distinct minority group.
The Council of Europe bodies

The European Court of Human Rights faced to the recognition issue cases
related to freedom of associations under Article 11 of the European Convention on

Human Rights. In Sidiropoulos v. Greecthe Court firmly states that:

“Territori al i ntegrity, nati onal S ¢
by the activities of an association
even supposing that it also aimed partly to promote the culture oharityi the
existence of minorities and different cultures in a country was a historical fact that
a “democratic society” had to toleras

the principles ™% international | aw."”

In Gorzelik and others v, Polarnitie Grand Chamber of the Court observed
that “in all their decisions the authorities consistently recognised the existence of a
Silesian ethnic minority and their right to associate with one another to pursue
common objectives” but accepted as a proportionate measure the denial of
registration in the case. The justification was that the Grand Chamber just like the
Chamber had acted in the case could “hardly perceive” any other reason of relying
on a specific section of the domestic law “than to prepare the ground for enabling
the association and its members to benefit from the electoral privileges.” "
Kristin Henrard correctly underlines that the combination of those two areas in the
case in which the State Parties enjoy a considerable margin of appreciation, —
minority and electoral issues, — and the above mentioned attitude of the Polish
authorities towards the Silesian minority led to the decision. """ By analysing the

later case law she points out that although under very particular situations like in
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Gorzelik there might be exceptions, the Court generally upheld the doctrine of
Sidiropoulog?®

Although in the European Charter of the Regional or Minority Languages the
question is “the recognition of the regional or minority languages as an expression
of cultural wealth” (Article 7 1. a.) that means an indirect recognition of the
community. Consequently the “Charter does not liberate us completely from the
task of identifying groups,” as Robert Dunbar concludes.”"

The recognition under the Charter is rather special because of two reasons.
First, as quite obvious, the recognition of a minority group via the recognition of
their language protected and promoted under the Charter is relevant if their
language is distinct from the official language of the state party, it is not a dialect
of that (although lesser used minority languages might also be protected, if the
ratifying state wishes so). But how far should be distinct? What is the case between
Limburger and Dutch, between Kven and Finnish, or in the most obvious example,
between Low German and High German? Second, just the opposite might be true
as in the first case. If there is a widely shared recognition of a group as a distinct
one, and they even have their own state (and their languages show some
differences) it can make natural that their language is protected under the Charter.
That might be the case with Serbian in Croatia and Croatian in Serbia. It seems to
be hard to escape from the conclusion that the objective linguistic situation is
frequently overruled; the decisive is the motivated recognition of the State Party.
So, recognition depends on psycho-sociological and political factors which could
lead to different outcome in each case.”™"

The evaluation reports of the Expert Committee in undisputed cases simply
accept what languages are included into the ratification document, also that
whether they receive protection only under Part Il or under Part 11 as well, and dive

into the problems of practical protection. As far as problematic cases are concerned
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ask for clarification from the authorities which should take place in close co-
operation with the users of the language.”"

Although Article 5 (1) of the Framework Convention for the Protection of
National Minorities sheds some light on it, - religion, language, traditions and
cultural heritage - there is no definition of a national minority in the Convention,
but it contains the right to identity in Article 3 (1). If we take together the lack of
definition but the reference to objectively distinctive features of a national minority
and the clear recognition of the right to identity, altogether they provide a solid
ground for departure. The Explanatory Report states that the Article 3 (1)

»,(D)oes not iIimply a right for am i
any national minority. The individua
objective criteria ref™evant to the pe

So, the group and those individuals who consider themselves as members
should give evidences of their subjective view on their identity, it is the classic
wisdom. In reality so much depends on the approach of the Advisory Committee,
how they balance the subjective and the objective aspects. Is the balance closer to
objective aspects or, to subjective approach? The Advisory Committee leaves a
margin of appreciation to the State Parties, because it gives only advises to the
State Parties how to improve their compliance and no definition on its hand. But
having a continuous dialogue with the authorities and urging a constructive
dialogue between the authorities and the minority groups, consequently in soft
form, gives an advantage to the subjective self—identification. Many examples
prove that.”™ " Here | would like to quote only one but very convincing example in
the Third Opinion on Hungary adopted on 18 March 2010. As usual the Advisory
Committee encourages the authorities to continue efforts to include the possibility
for persons belonging to other groups to enjoy the protection of the Framework
Convention and to be covered by the national legislation on minorities. The

concrete cases mentioned earlier include the Jewish, Russian, Hun and Bunjevci
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communities.”™ Without going into details whether the Jewish, Russian or
Bunjevci communities are national minorities under Hungarian law might be a
debatable question, but Huns — the people of Attila - are imagined community,
based on an arbitrary self-identification of a group of persons with an ancient

people.
Conclusion

To set the delicate balance between the subjective and the objective factors in
the identification of a minority group in a dynamic wayis not an easy thing in
certain cases. The quoted cases might prove that the elaboration of such delicate
balance can not be done differently than with the help of sometimes awkward
sometimes painstaking processes of a dialogue involving those who demand rights
for themselves, the authorities and the international supervisory bodies. Even if the
dialogue does not come to end in a foreseeable future and it seems to take place
between deaf persons. In some delicate cases certain terms of international
instruments might provide less sensitive solution. So, for example, one day
Silesian may be accepted as regional language by the domestic legislation putting
aside the question whether it exists as a minority group or not, and this would
secure protection for it under the European Charter for Regional or Minority
Languages. "

Minority identity, identification of a minority, minority rights, international
law, UN, Council of Europe.
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AKTYAJIBHI IPOBJIEMH BUKJIAJJAHHA MIZKHAPOJHOI'O
IIPABA

bymkesuu Onvea Bonooumupiena
LOKTOpP KpPpUAOUYH
AOULEeHT Kadeagpum Mi XHa
| HCTUTYTY MIi XHapogt
Kni BcbkKuUMn Haui oHanbt

i MmeHIi LUleapuaecHak a
JABA MIPKYBAHH/S 3 IPUBOAY BUKJIAJJAHHA MIZDKHAPO/IHOI'O

ITPABA

«Oain nwopgnHI

i BOHa 6ypage Haropgosa

HaBuyu nwagumuHy p

i BOHa He 3HaTwumMe T 0O

Kntancbke npwn
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I. OnHa 3 ocHOBHUX MpoOJIeM Y MI>KHAPOAHO-TIPABOBIM OCBITI CTOCYETHCS

METOAY BHUKJIAJAHHA. He CCKpPCT, a1o IOpI/ICTI/I-MbKHapOI[HI/IKI/I qacTo

HAroJIOUIyl0Th Ha I[IepeBarax BHUKJIaJaHHA Ha Kadeapax uM QaxyiapTeTax
MIXHApOJIHOTO NpaBa (BUKJIAJaHHS OCHOBHHUX 3acajl IPaBOBOi CUCTEMM; IIPUPOJIH,
3aKOHOMIPHOCTEH Ta MPUHILINIIIB (PYHKIIOHYBaHHS MPABOBOI CUCTEMH TOLIO) Mepes
BUKJIQJJAaHHSM TIpaBa B 0araTbOX IHIIMX IOPUAWYHUX BY3aX, KOTPE YACTO
CIpsSMOBaHE Ha 3araM SITOBYBaHHS KOHKPETHHX TEKCTIB HOPMATHBHO-TIPaBOBHX
akTiB. [IpyumHOI0 1BOTO € cama CYTHICTb MIXHApOAHOTO MpaBa — IPABOBOI
CUCTEMHM, sKa aKyMyJioBaja B c00l IpaBWia IHIIUX CHCTEM PpEryJIIOBaHHs
CYCIUJIBHUX BIJIHOCHMH, Ma€ KOOpJIMHALIMHHUIA Xapakrep (HE Mae Haalep KaBHOI
BJIa/I1) Ta MPUPOJAHO-TIPABOBE OXOKEHHSI.

He Ttopkarounch TyT NUTaHHSA NP0 JOLUIBHICTH 1HIIOI (HOPMHU MPaBOBOI
OCBITH — BUKJIQJIaHHA Ha OCHOBI 3ay4yBaHHS HOPM YMHHOTO 3aKOHOJABCTBA, 3a
CBO€IO IIPUPOJIOI0 3MIHHOIO, CI1J1 3a3HAYUTH, 1110 MIKHAPOJHE MPABO HE MOKIIUBO
OCATHYTH IIIJITXOM aBTOMATHYHOTO 3ariaM’ATOByBaHHS MPaBOBUX TEKCTiB. Ta i Ha
BIJIMIHY BiJ HaIllOHAIBHUX MPABOBUX CHCTEM, MOXOHKCHHS 1 PO3BUTOK OLIBIIIOCTI
3 SKUX 0a3yeThCs Ha BIJAMOBIJIHMX 3aKOHOJABUMX TEKCTaX, MI>KHApOJHE IPaBo
HaUTpUBATIIIMKA MEpPioj] CBOET 1CTOPIi pO3BUBAJIOCS HAa OCHOBI MPABOBOTO 3BHYAI0
SK CBOTO OCHOBHOIO JiXKE€pesia, 1 3arajbHUX MPUHIMIIB MpaBa Ta IMIIEPATUBHUX
npuHLUIIB jus cogens. Came I mpaBOBa CHUCTEMa JOCUThH YITKO IOKa3ye, IO
«IpaBo — 1€ HE TUIbKK cucTema HOopM. [IpaBo — 1€ 1 mpaBoOBi aKCiOMH, IIPABOBI
171ei, mMpaBoOB1 TINMOTE3U Ta BepcCli, KOHIIEMII MPAaBOBOTO aKTa, IOpUINYHA TEXHIKa,
NpaBOBl TMOHSATTA 1 BHU3HAYEHHS, MpPaBOBlI CTAaHIAPTH, MPABOBI MPE3yMIMIii,
IOpUIUYHI KOHCTPYKIlli, TPaBOBI TIOMPABKH, TMPaBOBI MPUMITKH, IPABOBI
kiacuikarii, mpaBoBl CUMBOJIH, MPaBOBI (iKIIil, MPABOBI 3aCTEPEIKEHHS, MTPaBUIIA
3aCTOCYBaHHS HOPM MpaBa TOIO. 3BUYAHO, 3a OaKaHHSIM yBeCh 1€ Ta 1HIIUN
IIPABOBUI IHCTPYMEHTap1i MOXKHA 3arHATH B «IIPOKPYCTOBE JIOKE)» CUCTEMHU HOPM.

AJnle MM caMUM HE TUIbKM 30i7HI€ CyTh MpaBa, a W BIAKPUETHCS MNUIAX 0
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3noBxkuBaHHs» [1, ¢. 23]. CyuacHa Teopist MD>KHAPOIHOTO TIpaBa BUXOIUTh 3 TOTO,
10 BOHO «HE CyMa HOpM. Tomy HeTouHO OyJio O XxapakTepu3yBaTH IPaBo B3araii i
MDKHApOJIHE TPABO 30KpeMa SIK CYKYIHICTh MPAaBOBUX HOPM, 1110 OyJIO BIACTUBUM
BITUM3HSHIN TOKTPUHI YIPOJOBXK TpHUBajioro vacy. IHakiie noBenocs 6 BU3HATH,
0 MDKHapOJHE MPaBO BUIJISAAE SIK JOBOJI XaOTWYHE 310paHHA HOPM, IO
000B’SI3yI0Th PI3HHUX 3a CBOIM CKJIQJIOM YYaCHUKIB MDKJEpPKAaBHUX BIJHOCHH,
nepeayciM pi3He y KOXXKHOMY BHIIAJKy KOJIO JepkaB. Ha mepmmit morumsn,
po310paTucs y BEIMYE3HIM KUIBKOCTI MI)KHAPOJHO-TIPABOBUX HOPM, OJHI 3 SIKMX
3000B’SI3yI0Th, HAPUKJIAA, SKMXOCh JIBOX YYaCHUKIB MDKJEPKaBHUX BIJIHOCHH,
1HIOII — KUIBKOX, TPETI — BIAHOCHO OUIbINY iX KUIBKICTh, CKJIAAHO. ...BoHuM
B3a€EMOJIiIOTh, HEPIJKO 3IIMCHIOIOUM BIUIMB 1 HAa THUX 4WICHIB MDKHApOIHOTO
CHIBTOBApUCTBA, HA SKUX CBOI Ji0 HE mowuproroTh. Lle i1 00’eanye ix y
crnenudiuny CUCTEMY, AKa BIJIPI3HSAETHCS BiJI CHUCTEMU HOPM
BHYTPIIIHBOICP)KAaBHOTO TIpaBay [2, c. 27-28].

Biarak, po3yMiHHS 1€l IPaBOBOi CHCTEMH HE MOKHA JOCSTTH JIUIIE IUIIXOM
BUBYCHHS TEKCTiB YMHHHUX MiKHApOIHO-IIPABOBUX aKTiB. MOro mpupoaa BuMarae
nepeayciM 3HaHHS OCHOB IMPaBOBOI CHCTEMH, MEXaHI3My Ta 3aKOHOMIpHOCTEH i
(yHKLIOHYBaHHS, TpaBUJI BKIIFOUEHHS J10 [Iii il HOPM THX YM 1HIIMX ii Cy0’ €KTIB.

[Ipupona 060x MpaBOBUX CHUCTEM (MIKHAPOAHOI 1 BHYTPIIIHHOJEPIKABHOT)
MPOJMKTYBaJIa i 0OCOOMBOCTI MIIXOAIB JI0 X BUKJIaJAaHHsA. Tak, BHYTPIIIHE IPaBo,
O11bII TOB’sI3aHE 3 JICP>)KABHUM UMHHUKOM, MO3UTUBICTKOIO KOHIICTIII€0, BIaJHUM
MPUIUCOM SIK MHUCAHUM TPABOBUM JDKEPEIOM, BUMAara€ TiuOOKOi 00I13HAHOCTI Y
HOPMATHBHO-TIPAaBOBOMY Matepiaii. BigTak, BUKIaJaHHS BHYTPIIIHbOACPKABHUX
MPaBOBUX Tajy3eil € OUTBII MPAKTUYHO OPIEHTOBAHUM 1 CIPSMOBAaHE Ha 3HAHHS
YUHHOTO 3aKOHOJIaBCTBA. Y BHKJIAJaHHI X MIDKHAPOJHOIO IIpaBa BHACIIJIOK
3raJlaHuX OCOOJMBOCTEH IIi€l MPaBOBOI CUCTEMH TMEPEBaKkae TEOPETUIHHUM aCTIEKT,
3’sCyBaHHsI 3acaj] 1 MPUHIUMIB (DYHKI[IOHYBaHHS TPABOBOi CHCTEMH, 1 HE JIUIIE

MIDKHApOJIHOTO IpaBa, a yepe3 Horo creuudiky — peryiaroBaHHsS BITHOCUH MIXK
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Cy0’eKTaMHM 3 pI3HUMH NTPAaBOBUMH CUCTEMaMHU, PEJCTABHUKAMU PI3HUX MTPAaBOBUX
ciMell, BUSBJICHHS 1 PO3YMIHHS OCOOJMBOCTEH KOXKHOI 3 HHX. 3pO3yMLJIO, IO
OJJHUM HAIlOBHEHHSIM HABYAJIBHOTO KypCy HOPMATUBHMMHU JIKEpEJIaMU TyT HE
oOIMTHCS, a Ui YCBIIOMJIEHHS YCIX IIUX IPAaBOBUX CYKYIMHOCTEH HEOOXiaHe
nepeayciM 3HaHHS 3arajibHOI Teopil mpaBa, OCHOB Teopii MIXKHApPOJHOTO TpaBa,
3araJlbHUX NPUHIUIIB IIpaBa TOILO.

Kpim Toro, cmig BpaxoByBaTH € B O /1 HOT M B H U i TIfMadypuxs [
MI>)KHapOIHO-IIPABOBHX aKTIB, IIO M1l BIUIMBOM JISJIbHOCTI MI)KHAPOJIHUX CYJIOBHX
YCTaHOB CTa€ MOLIMPEHUM Y Cy4aCHOMY MIKHApOJHOMY IpaBi. Tak, po3risaaroun
€BpoIelicbKy KOHBEHIIIO MPO 3aXUCT MpaB 1 OCHOBOMOJOXKHUX CBOOO JIOIUHH
1950 p. y SKOCTI <GKHBOTO JOKYMEHTY», MIXHApOAHOIO JOTOBOPY, IO Mae
TIYMAUUTHUCA 3 MO3ULIN PEeaTbHO ICHYIOUUX CYCIUIBHUX BIAHOCHH, €BpONEHChKUN
Cy[l 3 MPaB JIFOJAUHU (PAKTUYHO BCTAHOBJIIOE MIJIX11 IO MIKHAPOJHOTO JOTOBOPY HE
3 TEKCTyaJbHOI, a 3 (DYHKIIOHAJIbHOI TOYKH 30pYy, YUM, 3BICHO, 3aIlIPOBAKYE
HEOOXIJTHICTh BCTAHOBJIOBAaTH CYTHICTh TIpaBa, MPAaBOBHX CHUTyallli, a He
CliyBaHHS OYKBI JOKYMEHTIB, IO IMOKJIHMKaHI iX perymoBatu [3, P. 204-229].
TenaeHIliss €BOJIOTUBHOTO MIAXOAY JO MDKHApOIHOTO TpaBa TaKOX JUKTYE
nepeBary BHUKJIAQJaHHS 3arajlbHONMPABOBHUX, TEOPETUYHUX 3HAHb IMPO MPHUPOAY 1
3aKOHOMIPHOCTI (DYHKITIOHYBaHHS MPABOBUX CHUCTEM Tepe]l HaJaHHAM 3HaHb PO
YUHHY HOPMaTHUBHO-TIPABOBY 0a3y.

Brim mo cyti, uu ne € Tak Hacmpaai? Yce yacTimie 1 B MIXHapOJIHO-

NPaBOBUX By3aX T € O [BAMIAIOETHCS 3BHUYAHHMM TOJaHHAM | H (DO P,M@ 1y |
CTy/ieHTa BUaTh (pa K T uadoth i H (PO P ) & el B@ATH 1i 3aCTOCOBYBATH,
MWCDN WA /AY Ma Ha@ ii CyTHICTIO, BMIHHIO i1 BHKOpUCTOBYBatu. Yuwm,
HaAMpUKIad, BiApI3HSAEThCS muTaHHS Ha icnuTi «lllo 3a3Haveno y crarti ***
BianoBigHoro Konekcy Ykpainu?» ado «IIpo mio roBoputs 3akoH Ykpainu «IIpo
*#%y 1 .. Bix nmutanas «l1{o Take paTtudikariss MiXKHaAPOTHOTO JOTOBOPY?», «SKi

BU 3Hae€Te JpKepena MDKHapogHoro mpaBa?». Ilo cyri MoBa iige mpo
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3armam’siITOBYBaHHS 3MICTY KOHKPETHOI CTaTTi abo cTaTeil HOpMAaTUBHO-IIPABOBOIO
akty (y IpyroMmy Bumaaky — crtarti 14 BineHcpkoi KOHBEHIIT MpO MpaBo
MDKHapoJIHUX aoroBopiB 1969 p. ta crarri 38 Craryry MixnapogHoro Cyny
BIJIMOBIHO).

Y ToO#l ke Yac cydacHE MDKHApPOJHE MPaBO BXKE NIaBHO HE € «KHIKHHUM
nmpaBomM», 3a BHCIOBOM mpodecopa JIl.Onmenreiima; BOHO HE CTBOPIOETHCS
BUHATKOBO JOKTPUHAJIBHUM IHUIAXOM, a € BIJOOpPaKEHHSAM TMPAKTUKH 1
pearyBaHHsIM Ha Hel. Tak caMo 1 «KaTeropis «Mi>KHAPOJAHUM MPaBONOPSAIOK», - HA
nymky npodecopa O.TiyHOBa,- 3 0IHOrO OOKY MOKE SIBIISITU COOOIO IOPUIMYHE,
17leaJIbHE SIBHILE — CUCTEMY YMCTO MPABOBUX BIHOCHH, a 3 IHIIOTO — (haKTHYHE
SBUIIE K PE3yJbTaT BTUICHHS y JKUTTS mpaBoBoi mojeni» [4, C. 12]. Lle aukrye
HEOOXITHICTh JJI CTYJIEHTa MI)KHApPOJIHO-IIPABOBOTO BY3y OyTH 0013HAHUM, IEPIII
3a BCE, 13 MOJCIIAIMH, MOXJIMBOCTSIMU BUPIIIEHHS MI)KHAPOJHO-TIPABOBUX CUTYyaL1i
1 mpo0JieM, Ta BMITH 3aCTOCOBYBATH Ha MPAKTHUIIl HOTO JHKepesia 1 KaTeropii ToIo.

PazoM 3 TuM, iCHyrOuMi MiAXiT A0 BHUKJIAJaHHS MIXKHApOJIHOIO IIpaBa
BIUTMBAE 1 Ha MpoIeaypy (METoa) KOHTPOJIO 3HaHb. | B mepmiomy, 1 y Apyromy
BUIAJIKY TPH TPOBEACHHI ICIUTY YW IHIIONO KOHTPOJIO 3HaHb, 3a3BHYAN,
3a00pPOHSETHCS] KOPUCTYBATUCA OyAb-IKUMU JKepenamu. Lle 1 1oriyHo, aaxe Ko
CTaBUTH 3a METy BHUPOOMTH B CTYyJEHTa rapHy Mam'sTh, KOHTPOJb 3HaHb 3a
HAsSIBHOCTI JTIOJAATKOBUX JIKEpEN BTpadae CBO€ 3HAU€HHsS. BTiMm, 11e HE Mae HI4OTO
CHUIBHOTO 13 3’SCYBaHHSM BMIHHS CTYyAE€HTa JlyMaTH, aHaJli3yBaTH HOPMATHUBHO-
MPaBOBI JJOKYMEHTH, 3aCTOCOBYBATH OTpUMaHy 1H(opMaIlito Ha IpakTuIl. A 0yib-
KWW KOHTPOJIb 3HaHb — 1 ICIIUT YM 3aJIIK MEePeayciM — II€ € BUSB TOTO, K came Il
BMIHHS CTYJIEHT MOKE€ peajli30ByBaTH, BHSIB TOrO, SIK BIH HaBUMBCA Oymartu /
MUCTIUTH, 3HAXOJUTH TPABOBI PIIICHHS, a HE TOrO SIKOIO MIpPOI0 MOro maM'sTh
MOX€ KOHKYpPYBaTH 3 ManepoOBUMHM UM EJIIEKTPOHHUMHU HOCIAMH 1H(pOopMaIllii
(octanHe 3aBxaAM Oyle HE Ha KOPUCTh JOAWHM). [[s miaroroBku ¢axiBus 3

MI>KHApOJIHOTO MTpaBa BayKJIMBO BPaxOBYBATH, 5K 3a JOTIOMOI'OI0 ICHYIOUHX JHKEepes
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(indopmMariii) BiH 3/1aT€H BUPIIIUTH MOCTaBJEHE 3aBAaHHS (MIXXHAPOIHO-TIPABOBY
npobiemy).

BignoBimHo Mae OyTu mpuaiieHa yBara (QOpMyJIIOBaHHIO IHUTaHb IS
KOHTPOJIIO 3HaHb, 3 METOIO HE BUSIBJICHHS 3[[10HOCTEH CTyJIEHTa 3amaM’iTOBYBaTH,
BCTAHOBJICHHS MEX HOro Imam’sTi, a IS BCTAHOBJICHHS TOTO, HACKUIbLKH BIH
HABUYMBCS aHAJTI3yBaTW IPABOBUM MaTepiasl, MHUCIUTU SIK IOPUCT, HACAMKIHEI[h
BUpIIIYBaTH 33aJaHy MIDKHApOJHO-TIPaBOBY curyamito. [lpu 1mpomy nams BipHOT
BIJIMIOBIJII HE 001MTHCA 0€3 KOPUCTYBAHHS JTOMOMIKHUM JKEPEIbHUM MaTepiaJioM.
Jl1st mpuKiIaay HaBeIeMO TMEepeltiK MUTaHb Ha ICHUT 3 Kypcy «lcTopist MixkHapoHO-
IPaBOBHX BYEHB», II0 BHUKJIANAETHCS Ha TMEPIIOMY Kypci MaricTparypu

crieniagbHOCTI « MiKHapoaHe npaBoy (5-i pik HaBuaHH:) [5, C. 13-14]:

1. YuHHUKY 3MiHU Ta CYTHICTb €TaIliB CTAHOBJICHHS Mi>KHAPOTHO-TIPABOBOI TyMKH.

2. ®opmyBaHHS MIXKHAPOIHO-MPABOBUX i€l B Midoorii ctapogaBHboro biusbkoro Cxony i
Manoi Asii.

3. ITlopiBHslTe, BCTAHOBITH CITUIBHE Ta 0COOJIMBE B MIXKHAPOIHO-TIPABOBHX Morisiaax [lmarona
Ta ApUCTOTEIIA.

4. TlopiBHsNTE MIXXKHApOIHO-TIPABOBI MOTJISAM aHTUYHUX MuciuTeniB ['pernii ta Pumy.

MixHapoAHO-TIPaBOBI 17161 pUMCBKHX IOpHUCTIB. BU3HaUeHHS HUMU NpaBa HApOIB.

6. BrmamB aHTHUYHMX (TPEKO-PUMCBKHMX) MIKHApOIHO-NPABOBUX MOIMISAAIB Ha (OpMyBaHHS
CepeIHBOBIYHOI €BPONEHCHKOT MIXKHAPOIHO-TIPABOBOI TyMKH.

7. TlopiBHsiliTe pPO3BUTOK MIKHApOAHO-TIpaBOBOi  AyMKu [Hamii y crapomaBHili Ta
CepeIHBOBIYHUN Tepioan. B yomy mossirae «moBiMHICTbY PO3BUTKY MIKHAPOJHO-TIPABOBOL
nyMkH [HAiT mepioay cepeaHbOBIUYS.

8. Jlorogip Ta 3BM4aii B Mi>XKHapOIHO-TIPABOBIN JyMIIi CTapOIaBHBOI Ta cepeHbOBIUHOT [HIIT.

9. Po3kpuiiTe 1MHAMIKy CTAaHOBJIEHHS JIOKTPUHU «CBITOYNOPSADKYBAIBHOT MOHAPXIi» B
CTapo/1aBHbOMY Ta cepeIHbOBIYHOMY Kurai.

10. INopiBHsiTE M>KHApOAHO-TIPABOBI i71e1 KOH(YIIaHCTBA Ta JIETI3MY.

11. [lopiBHsITE OCOOIUBOCTI PO3KPUTTS MUTaHb MDKHAPOJHOTO IpaBa B JOKTPUHAX
AsryctuHa brnaxxennoro Ta @omu AKBIHCHKOTO.

12. Tlpoanani3yiiTe CIijbHE Ta OCOOIMBE iICIAMCHKOI Ta TOMICTCHKOT IOKTPUH CITPABETUBOT
BIlHU.
13. BcTaHOBITH OCHOBHI €Tany (Ta X CyTHICTh) CTAHOBIJICHHS CBITCHKOTO HAIIPSIMY

CepeIHbOBIYHOT MI>KHAPOIHO-ITPABOBOI TEOPil BIAMOBIIHO 0 ()YHKIIIOHYBAaHHS
MDKHApPOJHOTO IIPaBa CePeIHbOBIYHOIO TUITY.

14. ®axropu ctBopenns Jlekpery I'pamiana 1140 p. Ta nuTaHHA MIXKHApOAHOTO 1IPaBa B HHOMY.
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15. Po3kpuUTTS MI>KHapOHOTO MpaBa IMIKOJaMU KaHOHICTIB Ta KOMEHTATOPIB.
16. ITutanHs MI>KHAPOAHOTO MPaBa y CEPEAHBOBIYHUX MPOEKTAX «BIYHOTO MUPYY.
17. TlopiBHs#TE TiAXOAU 0 MIPKHAPOIHOTO MpaBa MIKUI TJIOCATOPIB Ta IMOCTIIIOCATOPIB.

18. Oco6muBOCTI CTAaHOBIIEHHS Ta XapaKTEPHI PUCH CEPEIHBOBIYHOI 1TaTIiCHKOT KON
MIKHapOIHOTO ITPaBa.

19. CyTHICTb €BPOIOIEHTPUCTCHKUX KOHIICTIIIH MI>KHApOIHOTO MIPABa.
20. Etanu cTaHOBJIICHHS MYCYJIbMAaHCHKOI MI>KHAPOJHO-TIPABOBOI JOKTPUHH.

21. TlopiBHSHTE Ta BCTAHOBITH CITUILHE 1 0COOIUBE Yy MIAX0AaX J0 MIXKHAPOIHOTO MpaBa
®.Birropia Ta ®.Cyapeca.

22. Pons @.BitTOpia y cCTaHOBIEHHI KOHIIETIIi M>KHAPOAHOTO MpaBa IUBITI30BAHNX HAIi.
23. €Bporneiicbka MXKHAPOIHO-TPAaBOBA IOKTPHUHA PO KOPIHHI Hapoau JIaTHHCEKOT AMEPHKH.

24. Oco0IMBOCTI CTAHOBJICHHS Ta XapaKTepHI PUCH CEPEIHBOBIYHOI MOIBCHKOT KON
MIXKHapOHOTO ITPaBa.

25. TopiBHsiiTE TIpOIleCH CTAHOBJICHHS AHTJIIHACHKOI Ta (paHIy3bKOi HAIiOHAJTBHHUX IIKLI
mixHapoanoro npasa y XVII-XVIII cromitrsax.

26. Oco0iMBOCTI MIXKHAPOIHOTO TIPABOPO3YMiHHS KOPIHHUX HapoAiB JIaTnHCHKOT AMEPUKH.
27. TlopiBHsHTE 0COOIMBOCTI MIXXHAPOAHO-TIPABOBOT KYJIbTYpPH 1HKIB Ta alTEKIB.
28. ®opmyBaHHS YKpaiHCHKOT HAYKH MI>KHApOJIHOTO MpaBa B Apyriit momoBuHi XIX CT.

29. MixXHapOoHO-TIPaBOB1 JOKTPHUHU BUIIYCKHUKIB YHIBEPCUTETIB 3aX11HO1 Y KpaiHu
(JIpBiBCcBKOTO Ta YepHiBenpkoro) kiHg XIX-nouyarky XX cr.: E.Epmnix, JI.LEpnix,
X.Jlayrepnaxt, M.JIo3UHCBKUI.

30. Konnenmis 3aransHOHapoaHOTO 1paBa B.He3zabutoBchkoro.

31. TBopwu 3 MixkHapoaHOro mpaBa BueHnX KuiBcbkoro yHiBepcuteTy CB.Bonmonumupa.

32. Oco0MMBOCTI EKJIEKTHYHOTO Ta HEOTPOIIaHCHKOTO HAIIPSIMIB MIXKHAPOTHOTO TIPaBa.
33. Po3BuTok MixkHapoHO-ipaBoBuX norsadiB I'. ['pouis y XVIII-XIX cromiTTsX.

34. CyTHICTB TPOLIIaHCHKOI CHCTEMaTH3AaIlil Mi>KHApOIHOTO TIpaBa Ta ii po3BUTOK y XIX cT.
35. HaykoBi cucremaTu3arii MixkHapogHoro npasa y X VIII-XX cTomiTTsx.

36. CyTHICTh KOHIIETIIIiT «30BHIIIHBOIEPKaBHOTO TIpaBay. HeorerenbssHCHKUI HAIIPSIM B
MDKHapOAHO-TIPaBOBI AYMII.

37. Brutue I'.Kenp3eHa Ha po3BUTOK MiXKHAPOTHO-ITPABOBOI TYMKH.

38. BcraHOBUTH IMHAMIKY CTAHOBJIEHHS 1 pO3BUTKY, CIIIJIbHE Ta OCOOJIMBE MPUPOIHO-TIPABOBOT
Ta MO3UTHUBICTCHKOT KOHLIEMIIHA PO3YMIHHSI MIXKHAPOIHOTO MpaBa. [X MIKOIM 1 HalpsiMu Y
XVHI-XX cromiTTsx.

39. [NopiBHsHTE, BCTAHOBITH CITIJIbHE Ta OCOOJIMBE TTO3UTUBICTCHKIX TeUill (LK1, KOHIIETIITIH)
MDKHapOAHO-TIpaBoBOi 1yMkH XIX cT.

40. KoHriermirist ToXoKeHHs MXKHApOoIHOTO TipaBa B.I'pabaps.

41. MixHapoJHO-TIpaBOBa JyMKa (paHIly3bKOi KON COJapU3MY.
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42. BruiB icTOpUYHOI IIKOJM MPaBa Ha PO3BUTOK MDKHAPOIHO-TIPaBOBOi Hayku. DopMyBaHHS
ICTOPUYHOI IKOJIX MIKHAPOAHOTO TpaBa.

43. CyvacHi IpOsSIBM TPUPOAHO-TIPABOBOT KOHIIETIIIT B MIXKHAPOIHOMY ITpaBi.

44, CyTHICTh HOPMATUBICTCHKOTO HAIPSMY B MIKHAPOIHO-TIPABOBIH JyMITi.

45. KoHremniisi Mi>KHapOTHOTO TpaBa sIK dKUBOTO TIpaBa.

46. Teopis X.JlayrepnaxTa npo Mi>KHapOAHY MPABOCYO’€KTHICTH (Pi3UUHOT OCOOH.
47. PanssHChKa KOHIIETIISI MIXKHAPOAHOTO MpaBa.

48. Oco0mMBOCTI MigX0ay 10 Teopii MixkHapogHOTO paBa M.KockeHiemmi.

49. Yuaauku (HopMyBaHHS ¥ CYyTHICTB JIiOepasibHOI (J1i6epaibHO-TEeMOKPATUYHOT) KOHIIEIIT
MDKHapOIHOTO TpaBa.

50. Brums niporiecy Mi>KHApOJHOTO 3aXMCTY MPaB JIOJAWHKE Ha PO3BUTOK MIXXHAPOHO-ITPABOBOI
JTyMKH.

[TuTaHHs, cpsSMOBaHI Ha BHUKOPHCTAHHS IMOPIBHAIBHO-TIPABOBOTO METOY,
MpaBOBOTO  aHami3y ICHyw0uoi iHopmailii, MNOTpeOyIOTh BUKOPUCTaHHS
JOTIOMIXKHUX JiKepel (Y JaHOMY BUIMAJKY MEPIIOIKEpPeN) 3 METOI0 BCTAHOBJICHHS
pIBHSI BMIHHS CTYJICHTa BUKOPHCTOBYBATH Ta aHaNI3yBaTH ICTOPHUYHI JIKEpea
MDKHAPOJIHOTO TMpaBa y MOTOYHIN poOOTI, HOro YMIHHS aHaJi3yBaTH Mi1dKHAPOHO-
MPaBOBI JpKepesia Ta KOHIEMII 3 TOYKU 30pYy 1X ICTOPUYHUX OCOOJUBOCTEHN Ta y
KOHTEKCTI Cy4YacHOro MIDKHAPOJHOTO IIpaBa, BUSBISATH BIUIMB BIJAMOBIIHHX
KOHLEMLIA MIDKHAPOJHOIO IMpaBa Ha cHenu@iKy perioHaJbHUX MIDKHApOAHO-
MPaBOBUX MiJACUCTEM. AJKE TICIs 3aKiHUEHHS BY3Y Y (haxiBIs HIKOJIM HE OyJe
npoOJeMu OMEePaTUBHO OTPUMATH Ty UM 1HIIY 1H(GOpPMAIIIO YW JOTMOMIXKHI
Jokepena (Uil Uboro ix He MOTPiIOHO TPUMATHU y TOJIOBI), a OCh MpoOIeMa BMITH
BUKOPHUCTATH 11l 3HAHHS Y MPAKTUYHIA poOOTI, 32 ICHYIOUO1 1 HAHOUIBIII MOITUPEHOT
METOIMKY HaBYaHHS 3aJTUIIAETHCS.

Merton BUKIagaHHs — HaJaHHs 1HQopMallii, 3HaHb, 2 HE HaBYaHHS BMIHHIO
MUCJTUTH 1 aHATI3yBaTH, MPU3BOJIUTH JO MPOOJIEM CIeIiaaicTa Mcas 3aKiHYCHHS
Bysy. Y NpakTMuWUHI e nposehi@eppdst y HEBMIHHI KOPUCTYBATHCS
3aCBOEHOI0 1H(OpMAIli€l0 (3HAHHSMHU) Ta 3aCTOCOBYBATH 1X, 3HAXOIUTH BIPHI
pIllICHHS] TPABOBUX CHUTYyalllid 1 mpobieM. 3BICHO, II€ CTOCYEThCA TEPeayCiM

(baxiBLIB-MPAKTUKIB, aj€ HEBMIHHS MHCIUTH, MPIOPUTET KUIBKOCTI 3HaHb HaJ
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AHATITHYHUMH 3010HOCTSMH TIPOSIBIIIOTECA 1y H @ Y K 0 B i. AK€ uppdnpol
MoytoZi (paxiBIll MAXOASTh JO HANMUCAHHS KaHIUAATCHKOI IUCEpTaIli sIK 10
OMHMCOBOTO JOKYMEHTY, PO3JI0roi BIJMOBiAI Ha IocTaBlieHe (y Ha3Bl poOOTH)
nuTaHds. CKIagaeTbCs BpaXeHHS, IO Ui Takoro 3700yBada HalMCaHHS
HAyKOBOTO JTOCIIIPKEHHS II€ Ta K BIAMOBIAL HA ICIIUTI — JIUIIE TYT 3aMiCTh OJIHI€]-
JIBOX CTOPIHOK TEKCTy BHMaraeThcs Hammcatu 150, a 3aMicTh HaIaHOI IJIS I[LOTO
TOJIMHU — JIEK1JIbKa POKIB ...

II. ®opmar BHKJIAJAHHA 3HAYHO BUIPaB O, SKOM Jekwii Oyiu

«aBTOPCHKUMM», TOOTO BHUKJIQJIOM BJIACHOI KOHIIEMIli BYEHOro (BukIagava). Jlis
I[OT'0 BUKJIQJa4yeBl JIEKI[ii HEOOX1THO «aHOHCYBAaTW» TEMY HACTYMHOTO 3aHSATTA, 3
TUM, 1100 CTYJCHTH MOIJIM MPUNATH HAa HHOTO, MAIOUYM MiHIMaJIbHI 3HAHHS 3 TEMHU
(BU3HAUYEHHS, 3arajlbHe PO3YyMIHHS MOHATTS, IIO BUHOCHTBCS y TEMY JIEKIi,
OCHOBHI MIAXOAU 10 HbOro). Tosal Jexiis cTaHe HE BHUKIAJOM I1HQopmarlli 3
HAsSIBHOI MDKHAPOJIHO-TIPABOBOI JITEpaTypH, a BUKJIAJIOM KOHIICMIi BUKJIajada 3
BiAMOBIAHOT TeMaTtuku. [lomiOHuK mMmiAXix BXXE [JaBHO BUKOPHUCTOBYETHCS B
Oaratbox By3ax 3aximHoi €Bporu ta CIIIA.

OOpanns ¢opMary BUKJIAJIaHHS TAaKOX IOBEPTA€ IO MHUTAHHS TPO METY
MDKHApOJHO-IIPAaBOBOi ~ OCBITH:  HABYMTH  JyMaTH, 3HAXOJAUTH  PILIECHHS
MDKHApOIHO-TIPABOBHX CHUTYaIlil, a HE MPUXOJIUTH Ha JIEKIIIO0 3a 1H(hOpMAIII€TO,
(dakTaxxeM, SKUI CTYyJCHT 1 caM MOK€ 3HAWTH B JliTepaTypi (y KpalHbOMY BUIIAJKY
JIeKLIisl BUKJIaJa4da — 1€ aHaji3 ICHYI0YOTO B JIiTepaTypi (pakTaxy, Horo KpuTHUHE
OCMUCJIEHHS).

[le moTrpeOyBaThMe 1 HaAJEKHOTO 3a0E3MEUECHHS CTYACHTIB (MPUHANMHI
0a30B010) JiTepaTyporo. Pazom 3 Tum, came 115 npoOsemMa 3aIUIIAETHCS KIOYOBOIO
JUTST BITYM3HSHUX O10mioTeunux apxiBiB. Ckaxkimo, y cdhepi MDKHAPOIHOTO IpaBa
crtyaeHTaM KuiBcbKOro HaiioHaldbHOTO YHIBepcuTeTy iMeHi Tapaca llleBuenka
(aKTHYHO HEOCTYITHI HAaBITh KJIACHYHI MIJAPYYHUKH [IBOTO MPaBa, HE KaXy4dd BXKe

npo MoHoOrpadiuHi JOCHIIKEHHS, OMNYyOJIIKOBaHI B MPOBIAHUX  3aXIiJTHUX
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sugasuunTBax (Oxford University Press, Cambridge University Press, Brill Ta in.)
poTarom octanHix 10 pokiB abo cydacHa 3apyOiKHa TepioIrKa.
He mano xputuku 3a3Hae 1 jekuiiHa gopma Bukiagands. He 3Beprarouuch
TYyT JO MUTaHHS MPO JOUUIbHICTh 1HTEPAKTUBHOCTI, BUKOPUCTAHHS JOJIATKOBHUX
CJICKTPOHHUX YU ayAi0Bi3yalbHUX 3aC001B MPU BEJACHHI JIEKIIIHHOTO 3aHSITTS, CII
3a3HAYUTH, 110 MOJ10HA KPUTUKA CKOpIIIE CTOCYETHCS CaM€ HAIOBHEHHS JIEKII1
iH(OpMATUBHUM MaTepiajioM, a HE CTABJICHHSM JI0 HhOTO BHKJIa/ada K HAyKOBIIS.
Tak, nHa mymxy mnpodecopa K.H.Oxeke, sxuii caMm HaBuaBcsi Ha (akyiabTeTi
MDKHapoiHOTO npaBa KuiBchkoro nep:kaBHoro yHiBepcutety im. T.I.IlleBuenka y
1964-69 poxkax, «IeKIIHHUN METO] HaBYaHHs OyB mpoOiaemMaTnyHuM. Bukinaganas
1 HaBYaHHS — IIe JB1 pi3Hi pedi. [I[puunHO0 TOTO, 10 JEXTO 3 HAC MaB MPOOJIEMHU,
OyB came MeTOJ BUKJIalaHHA. JIekuiiftHuii MeTo 1 OyB €IMHUM MOIYJISIPHUM CTHJIEM
BuUKIananHd. e MeTo He JaBaB CTyACHTaM KOTHOT MOYKIIUBOCTI CITITKYBATHCS 3
BUKJaJa4aMy. bBIIbIIiCTh BUKIAIa4yiB IpaBa Oyiau JOyxe TpaauiiiHuMH. Y
pe3yabTaTi 4YOro 30BCIM MaJio yBaru MpUAUISIOCS 3alpOBaIKEHHIO PI3HOMAHITHUX
METOJMK BUKIIAQJAHHS, SKI MOIJIM O TOKpAIIUTH SKICTh HABYAJIBHOTO IPOIIECY.
...BpaxoByroun nayxe cepro3HI TPYIHOII, IO IMOCTABaJIM Iepe]l 1HO3EeMHUMU
CTYJ€HTaMH, KOJIM BOHHM ITiCJII BHITYCKY IMOBEPTAIHUCS TOJAOMY, iM JIOBOJI YacTo
JIOBOJIUIIOCS] pO3pOO0JsTH 0araTo MPaKTUYHUX MIJXOJIB JI0 BUPIIMICHHS MPoOJeM,
0 TMOCTaBaJId BHACIIIOK HE JYXE€ KOPUCHOTO JICKIIMHOTO METOY BUKIIAIaHHS»
[6, C. 266].
3BICHO, aBTOpChbKa TMO3MIlIA BUKJIAJada MPU MOJAHHI JEKIIHHOTO Marepiany
MOke OyTH Ccy0’e€KTHBHOIO. Hampukiaa, CTOCOBHO CHCTEMH IIBOTO TIpaBa, BiJOMO,
II0 «ChOTOJHI B JOKTPUHI HE ICHYE SKOICh 3arajJlbHOBU3HAHOI CHCTEMHU
MDKHapoIHOTO TpaBa. KoxkeH aBTOp 00CTOIO€ BIacHY TOUKY 30py» [/, C. 136]; Te
K MOXKHA CKa3aTH ¥ mpo OaraTo 1HIIMX acMEeKTiB MIKHAPOIHO-TIPABOBOI Teopii. 3
1HIIoro OOKy, crenudika BUKIATaHHS MOXKE OyTH MPOAMKTOBAHOIO TOTpeOamMu

BIJIMOBIHOT HAI[IOHATBHOI IITKOJIM MI)KHAPOJAHOTO MpaBa 4, HaBITh, HABYAIHLHOTO
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3aKjIaay: «MOXKHAa  BHOKPEMUTH  aKaJeMiyHl, TeJaroriydi,  11e0JOoTr14yHI
(mpomaraHaUCTChKi) Ta 1HI CUCTEMH BUKJIAJAaHHS MIKHAPOJHOTO MPaBa, CHCTEMH
HNIIPYYHUKIB 3 MDKHApOJHOTO TmpaBa. ...Cucrema BUKIAAaHHS MIKHAPOIHOTO
npaBa (CUCTEMU MIIPYYHUKIB 3 MIKHAPOJAHOTO IIpaBa) 4acTo OyayeTbes 3alIe’KHO
Bil TOTpeO Ha MOXKJIMBOCTEH HABYAIBHOTO 3aKJady Ta MOTPed CHemiaabHOCTI.
... Takuil miaxig g0 moOyJOBU CHUCTEMH MIKHAPOJHOIO MpaBa YK€ BpazIUBUID)
[1, c. 159-161]. BriM, HaBiTh Ipu BpaxyBaHHI MOTPEO BIAMOBIIHOI CIIEIiABHOCTI
YU IIKOJIM, «aBTOPCHKMI» (opmar Jekuii OLIbIIOK MIPOK BIANOBIIATUME
e(pEeKTUBHOCTI BUKJIaJIaHHS IPEeMETA.

3BicHO, 1m0 0€3 OoTpuMaHHsA IIOHaWMeHIIe 0a30BOi KUIBKOCTI 3HaHb
HEMOXJIUBO BiJipa3y cTaTu (axiBlEeM 13 3aCTOCYBaHHS MDKHApOJHOTO IIpaBa,
BUPILIEHHS CKJIAJHUX MIKHAPOJHO-TIPABOBUX MpoOsieM. TuM Ounibllie, SKIIO MOBa
WJe Tpo CTyIeHTa-MOYaTKiBLA, SKUH BHUMara€ 3HaHb TMPO TPABOBY CHUCTEMY
OCHOBOIIOJIOKHOTO, 3araJIbHOTO XapaKTepy, Ha OCHOBI SIKUX BiH YK€ B HACTYIIHI
pPOKHM 3MOke HaOyBaTH 1 peani3oByBaTH HABUUYKH IO iX aHaJi3y 1 3aCTOCYBaHHIO.
Btim, 116 HEe CBIIUMTH HA KOPUCTH yCi€l MI>XKHAPOIHO-TIPABOBOI OCBITH, SIK (hopMHU
HakomnuyeHHs1 iH(opmMmarllii (3HaHb), siKa € 6€3yMOBHO 3acTapuio0 (y TOMY YHUCHI 1
BHACIIJIOK MOTY>KHOTO PO3BUTKY Cy4acHHUX 1H(pOpMaliiiHux MoxinBocteid). Tomy
MO>KHA 3aIpOIOHYBaTH Taky (opMyiy po30yJ0BU OCBITHROTO Tpoliecy B cdepi
MDKHapOJHOTO MpaBa: nepiia nojioBuHa HaByaHHs y By3i (I-II, I-III kypcum) —
IPIOPUTET HA HAKOMMYEHHI 1HpopMmallii; gpyra nojgoBuHa HaBuanHs (I1I-VI kypcu)
— HABUKU  MDKHApOJHO-TIPABOBOTO  MHUCIEHHS,  aHali3y, MPaKTHIHOTO
3aCTOCYBaHHS OTPUMAHUX 3HAHb.

Hacamkinenb, BapTO 3BEpHYTH yBary Ha BHUKJIHKH, IO CTOATHUMYTbH TMEpes
BUKJIAJIaHHSIM MIDKHApPOJHOTO TIpaBa BHACHIIJOK T.3B. Tpoliecy (3TiIHO 3 pI3HUMHU
aBTOpaMH, MHOro MOKHA Ha3BaTH MO-PI3HOMY) JOMeCTH(]iKallii, MOIIMPEHHS,
dbparmMeHTaiii 4d BCTAHOBJIECHHS NPHUMATy MIXHApPOJHOTO TpaBa 1 T.n. Bonw,

BHACIIJIOK «3aXOIUIEHHS» MIDKHApOAHUM MpaBoM cdep, 0arato 3 SIKHUX YaCTO
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HaJIeXalld CyTO BHYTPIIIHBOAECPKABHUM MIPABOBUM Taily3siM (3 TOYKH 30pYy OCBITH
— JMUCUMIUTIHAM), OyAyTh TOCIWIIFOBATHUCh 1 BUMAaraTH BIAMOBIHOTO pearyBaHHS
MDKHApOJHO-TIPABOBUX HAyKH 1 OCBITH. Tak 3MIHIOIOTBCS MIAXOAW JO MICIs
MDKHApOJIHOTO IIpaBa B CUCTEMI IMPABOBOI OCBITH: «ICHY€E AyMKa, III0 MIXKHApOHE
IPaBO HE MOTPIOHO IOPUCTaM, K1 3aiMaIOTHCS BHYTPILIHIM MPaBOM. I3 1IuM BaxKo
MOTOJIUTUCH. [ 7100anizallisi MpU3BOAUTh O 1HTEPHAI[lOHAI3AIlT KUTTSA JepKaB 1
3M1MCHIOE 3pOCTalOuMii  BIUIMB HA 3aKOHOJABCTBA JIepXkKaB, BKIIOYHO 3
KOHCTUTYIIIHHUM. K BiJOMO, OCHOBH1 PO3/UIM KOHCTUTYIIIH, MPUCBSIUYEHI TIpaBam
JIOIUHA, (DOPMYITIOIOTECS 3 ypaxyBaHHSM MDKHApoAHMX HOpM. He MeHmioro
MIPOIO II€ CTOCY€EThCS W IHIIUX Taly3ed Mmpasa. 3 1HIIOro 00Ky, BHYTPIIIHE MPaBO
CTa€ BCE OUIbII BAXKIMBHUM IHCTPYMEHTOM peaii3allii MIKXHApOJHO-IPaBOBHX
HOPM. ...TOMy 3aKOHOJIABIISIM 1 CYAJASIM, THIIIMM FOPUCTaM HEOOX1JIHI MIKHApOIHO-
npaBoBi 3HaHHsI» [7, C. VI]. SIkoro Miporo BiTUM3HSHA HayKa 3MOXKE aJICKBAaTHO
pearyBati Ha Ii BHUKJIMKHM, 1 4M 3a0€3M€4YUTh MOTPEeOM MIKHAPOIHO-NPABOBOI
MPaKTUKU YKpaiHW, YW HE B TEpIIy 4Yepry, 3ajexaTuMe Bia 11 3MaTHOCTEH
MPUBECTH Y BIAMOBIIHICT 10 CY4YaCHUX BHUMOT METOJMKY Ta (popMaT BUKIIATaHHS

MI>)KHApPOJIHOTO TIpaBa.
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VIK 341 Bonosa Jlapuca Heanoena ,
LOKTOpP wpupagunyec
npoddgeccopf

3aB. KadgapoMmMHEOKILY HN
pmgnmyeckor o da

lOKHOTr o depgpepanbHOT O
(PocTtToBCKOIro rocypgapcrTtBe

O METOIMKE ITPEIIOJABAHUA MEXKAYHAPOJHOI'O ITPABA B
COBPEMEHHBI NEPUO/]

Anomayin.Y Cc TadT po3rnAapawTbcd NUTAHHA BLOCKO.L
Mi XHapogoHOIo npaBa B KWPUAMYHMUX By3ax Ha cCcy
WoA4oO nNOoONiNWeHHSA AKOCTI BUKNnapgaHHA Ui e€ei pgucuy

Y cT1atTi po6buntTbCcCHd BUCHOBOK, wo e&reaTaoseE
YOMY 3aleXuMTb Bi g CTyneHsa #“Woro TpaHCchopmaluy
ABTOp nNni ATPpUMMYE no3uyi w npoag. Bekxkawesa K. A.
A K npaBoBa cucTemMa <CcKnapgaeTbcs4 3 4 B O X ya
MXHapoAHOINIo nNpuMBaTHOINIO npasBa. Y cT1aTtTi p o€
Kypcy «Mi XHapopgHe npasBo» P MUANYHMNX BY3i B



ITPABOBI CUICTEMU

HayxkoBwii enextponuuit sxypnan 1-2013

.
l

w
QD

(@]
=

o=z oo

NT=zwoh =4 wa

O w

©

- O 3

p
i

OBi HUNMU-MIOBHaGapPpamHUMUKAMU, 3 TUM, wo6 p[gOMOT T
ET poucuunai HNU.
Y CcTATMPONOHYETbLCA BUKNapgpayvyamM 3acCTOCOBY |

HATHL pang aAaKTUBHMUX Ta I HTepaKkKTMUBHMUX dop

Tyaui mHMWx ceMi Hapi B 3 efnnemMeHTaMMU «MO3KOB

rop, npoBeAeXMHAN MY MA L OH epPani H.

® ® QT X

SO ®D®O 9T

Knwoyosi cnosa: Mi XHapopgHeE BaNnwTtTHe npas
TUBHI T a | HTepaKkKTUBHI dhopmMmu HaB4YaHHSA,
e3eHTaui NHKX MaTepiani B, MO3KOBMUIMN WwTypM™
ccMaTpuBHBGIITEGC bl COBeplweHcTBOBAHMNSA M ¢
XO4YHapoAaHOTIo npaBa B HOPpUAUNYECKDMUNX BY3ax
KoOMeHAaUUWNW NO YNyuylweHWI KayecTBa npenoaja
Annomayusn. B cTaTbe pgenaeTcsa BbBOA, 4 TOOH 03 @
aBa BO MHOIomMm 3aBuUCWUT OT CcTeneHW ero T
KoOHOoOpgaTenbcTBO. ABTOpP n AepxusBaert nos3wu.
M, 4yToO MeXAyHapoagHOE n B O K aKkK npaBoOBaAS
XOYHapoyg®oma@HOT O npasa MeXAyHapoaHOT O
naetTcsa aKLeHT Ha TOM, 4ToO nporpamMmMbl KYyp
B CTpatbl 4 0 N1XH bl 6 bIT b COrnacoaB-aHbl
yHapoAgHUKaAaMWN, c Tem, yToOmpepohasanAMU
MNNWHBI.
cTaTbe npepjgnaraeTca npenopjgasaTtTenaMm np

aHaTUh psaag AKTUBHBIX U UHTEepakTMUBHBbIX thc

e

TYauWOHHBX CeMMUHaAapPOB C 3N1eMeHTaMu «NO3T
nNeBbIX UIp, NpoBefeHWUE KOMNbITEPHbLX CUMYH
Kniouyesble cnosa: MeXAYyHapoagHOE BanwT H
oueccyanbHOe npaso, AKTUBHbBIE WU UHTepackT.
MCcCNoONb3O0OBaHMWEM TNpe3eHTAaAULMWOWIPBIX MY TSP uase
XHONOINMWUNW, WMUHHOBAULULMWOHHbBLIE MeTOAb, AeNTOBbE

Abstract. The article deals with advanced methods of teaching international law at law

schools at present. It makes recommendations to improve the quality of teaching of the
discipline.

The article concludes that the effectiveness of international law depends on the extent o

its transformation into domestic law. The author supports the position of Professor. Bekyasheve
K.A. consists in the fact that international law as galesystem consists of two parts: public
international law and private international law. The article focuses on the fact that the program
of the course "International Law" law schools of the country to be agreed between the leading
international lawyersin order to achieve uniformity in the teaching of this discipline.

The article suggests teachers use during the training sessions a number of active anc

interactive learning, such as: conducting workshops with situational elements of
"brainstorming"”, an oganization of business and reghdaying games, conducting computer

S

mul ations, etc.rii, i HHOBaAUIiI NHI MetToau, A
Keywords: international monetary law, international procedural law, active and

interactive learning, problem lectures ti presentations, brainstorming, multimedia
technologies, innovative, business games;ptdging games.

B mnepuon rmobGanuzanuu ¥ yCUJICHUS SKOHOMHUYECKON MHTETPAIMN MEXTY

rocyagapCcrsaMu SHAYUTCIBHO BO3paCTACT POJIb MCKIAYHAPOAHOTO IIpaBa B
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PEryJIMpOBaHUM TPAKTHUECKU BCEX MEXIAYHAPOIHBIX OTHOILLIEHUH, B CBA3HU C ITUM
HEOOXOMMO YCWJICHME M yIydlleHHEe KadecTBa €ro IMpernojaBaHusl Ha
IOPUINYECKUX (PaKyJIbTETaX YHUBEPCUTETOB U B IOPUINYECKUX By3aX U BBEICHUS
HOBBIX CHELKYpPCOB IO 3TOHM aucuuIinHe. COBpPEMEHHBIH OPUCT JOJDKEH OBITh
npodeccuoHanoM B CBOEH 00siacTH, CBOOOJHO OPUEHTHPYIOMIMMCS B MPABOBOM
pPEryJIMPOBaHUM HE TOJIBKO BHYTPUTOCYJApPCTBEHHBIX, HO M MEXIYHApOJHBIX
npaBooTHOIIEHU. OH TOJKEH MPUOOPECTH HABBIKM ONEPATUBHO PEarupoBaTh Ha
OBICTPO MEHSIOIIMECS YCIOBUS MEXKIYHAPOJAHOW JKU3HU W Ha Te OOJIbLIue
U3MEHEHUS, KOTOPBIE IPOUCXOAAT B MEXKIOCYJIAapCTBEHHBIX OTHOILICHHUAX, B
cepax COTpyIHHUYECTBA FOCYJIAPCTB, B TOM YHCIE U B paMKaxX MEXKIyHAPOIAHBIX
OpraHu3alyii U UHTETPAllMOHHBIX O0BEIUHEHUH.

Ot 1opucra ceituac TpeOyercs rimyOOKkoe  3HaHUE  MOPOUCXOASAIIUX B
MEXIYHAPOJHBIX OTHOIICHUSX W3MEHEHHI, HaIlpaBiIeHUI pa3BUTUS |
COBPEMEHHOI'O COCTOSIHHMSI OCHOBHBIX OTpAaciied  MEXIYHapOJHOIO IpaBa, 4TO
MO3BOJUT CHOPMHUPOBATH Y HETO MPABWIbHYIO OLICHKY ACHCTBUN PYKOBOAMUTENEH
pPa3IMYHBIX TOCYIAapCTB IO Pa3BUTUIO COTPYAHUYECTBA MEXIY TOCYIapCTBAMH,
COXPAHEHHUIO CTAOUIILHOTO MUPOBOIO MOPSIKA.

MexayHapoHOe MpaBoO JAOHKHO 3aHATH HAJJIeXalllee MECTO B CHUCTEME
IpEernoAaBaHusl TMPaBOBBIX JUCUUIUIMH B BBICHIMX YYEOHBIX 3aBelCHUAX. B
MPOIIECCEe €ro MPEenoiaBaHus CJeayeT JAeaaTh aKIeHT Ha TOM, 4TO A(PEKTUBHOCTH
MEXIYHAapOJIHOIO MPaBa BO MHOTOM 3aBUCUT OT CTENEHH €ro TpaHC(OpMalMK BO
BHYTPHUI'OCYIapCTBEHHOE 3aKOHOJATENIbCTBO.

HyXHO BocnHTaTh y CTY/I€HTOB YBOKEHHE K MEXKIYHAPOAHOMY IpaBy M
BbIpa0OTaTh y HUX JKEJIaHHE HEYKOCHUTENIBHO COONIONaTh €ro MPUHIUIBI U
HOPMBI.

MexayHapoHOe MpPaBO SIBJIAETCS MOUCTUHE YHUBEPCAIBHBIM M TO3TOMY
OHO B COCTOSIHUM OOECIEYUTh YIPAaBISEMbIM XapakTep  MEXIyHapOJHOTO

COTPYIHUYECTBA FOCYAAPCTB.
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[IpenogaBarenn JOMKHBI CTPEMHUTBCA K HIMPOKOMY  TIPU3HAHUIO
OOyJaromuMHUCs OONBIION 3HAYMMOCTH MEXIYHApOAHOTO TMpaBa. bymaymum
IOpUCTaM MPEICTOUT OBIALETh METOJAMU MPABONPUMEHUTEIBHON NPAKTUKUA HE
TOJIKO BO BHYTPUTOCYAApCTBEHHOM, HO M B MEeXIyHapoHo cdepe. CTyaeHTam
HEOOXOMMO MPUBUTH SICHOEC TTOHUMaHUE U YETKOE MPECTaBICHUE O MEXaHU3Max
B3aMMOJICUCTBUSL  JABYX IPABOBBIX CHUCTEM: MEXKAYHAPOJHOIO IIpaBa U
HAallMOHAJIBHOTO TpaBa. [{ns mpenogaBartesnss BaXXHO B XOJAE JIEKIMOHHBIX 3aHATUN
MOJIHO U OOBEKTUBHO OTPA3HUTh PEAJbHYIO KAPTUHY HBIHEIIHETO COCTOSIHUS TaKOTO
B3aMMOJICHCTBUSA JBYX Ha3BaHHBIX CUCTEM B IIPABOBBIX CUCTEMAX IOCYIApCTB.

HenpeppiBHBIN ITponece pa3sBUTHS MEXIYHApPOJHOIO MpaBa IPUBOIUT K
IIOCTOSIHHOMY YCJIO)KHEHHMIO €r0 CUCTeMbl. MBI IPUCOEAUHAEMCS K MHEHMIO
npodeccopa beksmera K.A. , yTo Mex1yHapoaHOE ITPaBO Kak MpaBoOBasi CUCTEMA
COCTOMT HX JBYX YacTel: MEXKAyHapOJHOTO MyOJUYHOTO TMpaBa H
MEKyHapOIHOI0 4YacTHOT'O npausa.'xxxiii Kaxnmasgs U3 3THUX 4acTell COCTOUT W3
OTpacjier, a OTpaciu — U3 MNOAOTpACIe W HMHCTUTYTOB. [Iporpammer kypca
«MexayHapogHOE TPaBO» BEIYIIUX IOPUIUUYECKUX BY30B CTpaHbl JOJKHBI OBITH
COrjacoBaHbl C TeM, YTOOBI JOOWUTHCS €AMHOOOpa3usi B TMPENOJaBAaHUU ITOU
JTVCLIUTUIVHBL.

3HAUNUTENIBHOE  paclIMpEeHHe IpeaMeTa MPAaBOBOIO  PEryJUpPOBaHUS
MEXIYHApOJHOIO MpaBa TpeOyeT OT HBIHEIIHUX CTYJEHTOB TIyOOKOro 3HAHUS
HOBBIX MOJOTpAcieili W MHCTUTYTOB, OCOOEHHO BKJIIOYEHHBIX B OTpaCIb,
MMEHYEMYIO «MEXKIYHApOJAHOE JKOHOMMUYECKOE IpaBo». PaszBuTme monmorpacien
MEKIYHAPOJIHOTO 3KOHOMHUYECKOTO MpaBa: MEXKIYHApOAHOTO TOPrOBOTO IpaBa,
MEXIYHapOJAHOTO HHBECTULMOHHOTO TpaBa, MEXAYHApOAHOTO (PUHAHCOBOTO
IIpaBa, MEXIyHApPOJHOIO TaMOYKEHHOI'O IIpaBa, MEKIYHApOJHOIO HaJIOrOBOTO
npaBa, SBJSETCS HaMOOJEee aKTyaJbHbIM B yCIOBHIX BeryruieHus Poccun B BTO
U BBI3BIBA€T OCOOBIM MHTEpPEC Yy CTYICHTOB, IUIAHUPYIOIIUX CBOIO OYIYIIYIO

NeSATEIbHOCTh B C(hepe SIKOHOMUUYECKUX CBA3EH TOCYIapCTB.
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B ycioBusix nNepHOIUYECKHM MPOUCXOASIIMX MHUPOBBIX (DUHAHCOBBIX
KPU3HUCOB U YBEJIIMUYCHHUS KOJIMYECTBA MEKIyHAPOIHBIX (PMHAHCOBBIX IICHTPOB (B
MockBe co3naércs HOBBIM MeXIyHapoHbIM (UHAHCOBBIN IIEHTP) BO3pacTaeT
3HAYEHUE MEXKIYHAPOIHOIO BAJIIOTHOIO IPaBa, PETyJIHPYIOLIET0 MEKIyHAPOIHOE
COTPYIHHYECTBO TOCYAAPCTB B BAIIOTHOM cepe U coAepKaIEro MEXAyHApOIHO-
MIPABOBbIC MPUHLMIBI U HOPMBI, PETJIAMEHTUPYIOIIHUE AEITEIbHOCTh TOCYIApPCTB
10 KOOPJAUHAIIUYU WX JCHCTBUI B 00JACTU BAIFOTHBIX OTHOIIECHUM.

B nHacTosiuii nepuoj CymecTByeT He0OX0UMOCTh B OoJiee 3(pheKTUBHOM
MPaBOBOM PETYJIUPOBAHUU MHUPOBOM DJKOHOMHKM M OOCIYXHBAIOIIHUX €&
MEKIYHAPOIHBIX BaTIOTHO-(PMHAHCOBBIX OTHOIICHUN KaK Ha TOCYJapCTBEHHOM,
TaKk 1 Ha MEXIYHApOJIHOM YPOBHSX.

B 0ankax pa3iau4yHOrO ypOBHSI BO3pacTaeT MOTPEOHOCTh B IOPUCTAX H
HPKOHOMUCTAX, TIIyOOKO pa3z0uparouIuxcs B BOIPOCAX MPABOBOTO PEryJIUPOBAHUS
BAJIIOTHBIX OTHOLIEHUW, IIO3TOMY MPENOAABATEISAM MEXKIYHAPOJHOIO IIpaBa
PEKOMEHIYETCS CIEIUAIBHO BBIACHATh B JICKIIMOHHBIX U CEMHUHAPCKUX 3aHSATHUSIX
Temy - « MexXayHapOAHOE BAIIFOTHOE MPABOY.

Crnennduka B3aUMOCBSI3H MEXKTyHApPOIHOTO myOJIUYHOTO u
MEXIYHAPOJIHOTO YaCTHOTO IpaBa OTPAXKAETCS MPENMOAABATEIEM MPU PACKPBITUU
IIOJAOTPACIECH U UHCTUTYTOB MEXIYHAPOJIHOTO SKOHOMUYECKOTO IMPaBa, IPHU 3TOM
BAXHO BBIJICIUTh HCIOJB30BAHUE B MEXKIYHAapOJHOM IMYyOJIMYHOM U B
MEXIYHApPOJIHOM YaCTHOM IMPABE pPA3JIUYHBIX CPEJICTB U METOJIOB IPABOBOTO
perynupoBanusi.  [Ipy  W3JI0OXKEHUM  KOHKPETHBIX  WHCTUTYTOB  IIpaBa
MEXIyHApOIHOU O€30IMacHOCTH, TIpaBa MEXKIYHApPOJHBIX JIOTOBOPOB U IIpaBa
BHCIITHUX CHONICHWH HEOOXOJMMO aKIEHTUPOBaTh BHHMAaHHE CTYJCHTOB Ha
peanusix GopMUpPOBaHUS MHOTOTIOJIIPHOTO MUPA.

B nmnponecce mnpoBeneHHs ayIUTOPHBIX 3aHSATUNA YCIOBHUEM TIYOOKOTO
YCBOEHUS CTYJIEHTAMH MAaTE€pUAIA SIBISIETCS CHUCTEMHOCTBH M3JIOKEHUS BOIPOCOB.

Bce npobGiemMbl MEXIyHApOAHOTO MpaBa JOHKHBI PACCMATPUBATHCA C YUETOM
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COCTOSIHUSA JIEHCTBYIOIIUX MEXKIYHAPOJHO-TIPABOBBIX AKTOB, PETYJIUPYIOIINX
Hanbosee BaKHBIE BOMPOCHI MEXKIYHAPOJHOTO COTPYAHHUYECTBA TOCYAAapCTB, a
Takke oleHKku poiaun OOH u apyrux MexIyHapOJHbIX OpraHU3alluii B pelIeHUU
HamOoJiee  BAXKHBIX MEXKIYHAPOAHBIX MpOOJeM, WX BKJIala B MOJJCp>KaHUE
CTaOMJIILHOCTH MHUPOBOTO  TPABOIOpsAKa. B JEKIUAX HYKHO OTPa3HTh
MEXIYHapOIHO-TIPABOBYIO MO3HUIIMIO CBOETO rocyJapcTBa MO Hambojee BaKHBIM
MEXIYHApOAHBIM TpolOiieMaM, MOKa3aTh, KaKk OHA  COIJIACyeTCsl C TMO3HIMEN
BEIYIIIUX MUPOBBIX JIEPHKAB, BBIICIUTH, IO KAKUM BOIPOCAM OHO UMEET OTIMYHYIO
MO3UIMI0 M KAaK OHO OTCTaMBaeT e€ B paMKax MEXKIyHAPOAHBIX OpPraHOB U
MEKTyHAPOIHBIX OpTraHU3aIUH.

CryneHtam criegyer IOKa3aTb Ha MpUMEpax, KaK TEOpPETHUYECKHUE
MOJIOKEHUST MEXKJIYHapOJAHOTO IpaBa BOIUIOMIAIOTCS HAa TPAKTUKE W BbIICIUTH
OCOOCHHOCTH TPUMEHEHHUS] TE€M WJIM HWHBIM TOCYJapCTBOM HauOoyiee Ba)KHBIX
MEKTyHApOIHO-TIPABOBBIX HOPM.

CryneHTaM C UCIHOJIb30BAaHUEM MPE3CHTALMOHHBIX MaTepUajoB CIEAYEeT
MPEACTaBUTh HanOoJiee 3HAUMMbIC JTOCTHKEHUSI TEOPUH MEXKITYHAPOIHOTO IMpaBa.
[lenecoobpa3Ho TPOUIUTIOCTPUPOBATH H3TO HAa TNpPUMEpPE peaau3alud HOpM
MEXIYHApPOJHOIr0 MPOUECCYAbHOTO TMpaBa. J[eWCTBUTENBHO, OPUANYECKHU
3aKperui€éHHas TporieccyaibHas (opma mpuodperaer BCE OONBIIYIO POIb IS
yCrenHoro (yHKIIMOHUPOBAHUSI MEXKIYHAPOJAHOTO MpaBa, UMEHHO OHA SIBISIETCS
OJIHOM W3 HaumbOoJsiee d(PPEKTUBHBIX OPUIUYECKUX TapaHTHl oOecreueHus NpaB
CyOBEKTOB MEKTyHAPOIHOTO MpaBa.

YETKoe U3N0KEHUE TMPEINOJABATEIIEM HAMEUEHHBIX BOIIPOCOB IMOMOMXKET
chopMHPOBATH Y CTYJIEHTOB COOCTBEHHOE MHEHHE MO HAUOOJee CIIOPHBIM U3 HHX.
[IpencraBnenne CTyeHTaM Pa3IMIHBIX TOYECK 3PEHUS AaBTOPUTETHBIX POCCUHUCKHUX
U 3apyOeXHBIX YUYEHBIX 1O JAUCKYCCHOHHBIM BOINpPOCAaM TO3BOJUT UM
CKOHIIEHTPUPOBATHCSI HA ONpENEICHUU COOCTBEHHOW TO3UIMKA TI0 JIAaHHOMY

BOIIPOCY. CTYJ]CHT AOJIKCH ITOJIYUYUThb HEJIOCTHOC MPCACTABICHUC O JOCTUIKCHUAX
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HAayKH MEXIYHapOJIHOIO IpaBa U O NEPCHEKTUBAX €€ pa3BUTUSA B COBPEMEHHBIN
NEepUoa U B Oy IyIIEM.

B xonme m3yueHuss MEXIyHApOJHOIO IpaBa CTYAEHTHI JOJDKHBI HAYYUTHCS
KBAIM(UUMPOBAHHO  aHAJIM3UPOBaThb HOBBIE MEXIYHApPOJHBbIE KOHBEHIIUH,
pelmieHrnss  MEXIYHAapOAHBIX  OpraHM3aldid M 3aKOHOJATENIbHBIE  AKTHI,
pa3zpaboTaHHbIe U BBEAEHHBIE B JACWCTBHE TEM WJIM MHBIM rocyaapctBom. Ocobo
HEOOXOMMO ISl IPAKTHUECKOM ACSITENbHOCTU Oy IyIINX CHEIHATUCTOB U3yUYeHUE
M aHajuu3 JIOTOBOPOB, 3aKIIOYEHHBIX CBOEH CTpaHOM C  3apyOeKHBIMU
roCyJapCTBaMHU.

Ha ceMuHapckux 3aHATHSIX NPEAMETOM AKTUBHOTO OOCYXIAECHHS CTYJIEHTOB
JNOJDKHBI ~ OBITh ~ TakuM€  HMHTEPECHbIE  BONPOCHl, Kak  MEXIyHapoaHas
paBOCYOBEKTHOCTh  MHAMBUIOB, MPAaBOCYOBEKTHOCTh TPAHCHALMOHAIBHBIX
KOpIopaiui, MpaBOBOM CTaTyC WHTETPAIMOHHBIX OOBEAMHEHUMN, BBIJICICHUE B
CUCTEME MEXIYHAPOIAHOTO IIpaBa OTPACIH «MEKIAYHAPOAHOE IMPOLECCYalbHOE
npaBo». B KkadecTBe METOOMYECKOro IMpUEMA MPENOAABATENIO  IOJE3HO
UCIIOJIb30BaTh METOJI PACCMOTPEHHS BOIIPOCOB MEXIYHAPOAHOTO MyOIMYHOTO
IIpaBa B CPABHEHHUU C PEryJMPOBAHUEM CXOAHBIX BOIPOCOB B MEKIYHAPOIHOM
YaCTHOM IIpaBe.

[lenecooOpa3Ho B X0/€ 3aHATUH J1aTh CTYAEHTAM OLIEHKY PacCMOTPEHHBIX
MEXKIYHAPOJHBIMH CYJaMH CIIOPOB, IPOKOMMEHTHPOBATH APTYMEHTHI B IOJIb3Y
BBIHECEHHBIX PEIICHUH M NPEMIOKUTh HM  MNPEACTaBUTh CBOW BapUaHT
yperyJaupoBaHus JaHHOTO cropa. Llenecoodbpa3Ho pa3bsICHUTH CTYJEHTaM, B KaKuX
MMEHHO MEXIYHAPOJHBIX Cy/lax MOXHO OoJee YCHEIIHO pa3peliuTh CHOPHI IO
TaKUM BOIIpOCaM. AHalIM3 CIOXHUBIIEHCA CyAeOHOM MPAKTUKH TMOMOXKET
CTYZCHTaM MPUOOPECTH HABBIKK YYacTHs B CyI€OHBIX Mpoleccax.

MexayHapoiHOoe TNpaBO HMEET Kak OOIIETEOPETUYECKOE, Hay4dHOE,
IIPAKTUYECKOE, TaK W IPUKIAJHOE 3HAYEHHUE, MO3TOMY IIPENOJABAHHUE DTOIO

CJIOXXHOIo KypcCa HdOJIZKHO OBITH IMOCTPOCHO Ha AKTHBHBIX M HWHTCPAKTHUBHLIX
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dbopmax  oOydeHMs:  UTEHUH  MPOOJIEMHO-TUCKYCCHUOHHBIX  JIGKIUH  C
WCIIOJIBb30BAaHUEM IIPE3CHTAMOHHBIX MATEPHUAJIOB, NPOBEACHUM CHUTYAI[MOHHBIX
CEMHUHAPOB C DJJIEMEHTAMH «MO3TOBOTO IITypMa», IPOBEIACHUM BUKTOPHH,
OpraHu3alyy JEJOBBIX W POJEBBIX HWIP. DTO MO3BOJIMT MPUBUTH CTYJIECHTaM
HaBBIKM TPUMEHEHUSI HOPM MEXKJYHApPOJHOrO TMpaBa Ha IMPAKTUKE. 3aHITHUS
JOJKHBI OPraHU30BBIBATHCS TaKUM 00pa3oM, YTOOBI CTYJIEHTHI YCBOWIIU MOPSJIOK
JEUCTBUS HOPM MEKIYHAPOJHOTO IPaBa B IIPOCTPAHCTBE U BO BPEMEHHU, A TAKXKE
OCOOEHHOCTH  peaju3allid  MEXIYHapOJHBIX  JOTOBOPOB M  pEIICHUU
MEKTyHAPOIHBIX OpTraHU3aIUN.

OOpa3oBaTenbHbIN MPOLIECC 10 MEXKAYHAPOIHOMY MPABY JOJIKEH CTPOUTHCS
HAa COYETAaHWU ayJAUTOPHBIX M DJJIEKTPOHHBIX (OpM mMpenojaBaHus, 4YTO,
HECOMHEHHO, JTOJKHO IOBBICUTh YPOBEHb 3HAHUM CTYJICHTOB.

Becbma BaXXHBIM Ha CETOAHSIIHUNA JIEHb SIBIIAETCS OOECIEYEHHE YYEOHBIX
ayIuTOpuii  ayaumo- W BUjaeoumH(pOpMaIMed, MOCKOJIbKY  HMCIOJIb30BaHUE
ayIMOBU3YaJbHOW  TEXHUKM  3HAYUTENIBHO  TOBBIIAET  PE3YJIBTATUBHOCTH
npoBeneHus 3aHatuid. [IpenonaBanue MeXayHaApOIHOTO MpaBa Oojiee YeM KaKow-
an60 WHOW y4deOHOM JMCIMIUIMHBI TpeOyeT HCIOJIb30BaHUSl BHIIeOMaTepHalia,
IIOCKOJIBKY Yy CTYJEHTOB HE BCETJA €CTh JOCTYN K HOBEWIIMM MEXIYyHAPOIHBIM
JIOTOBOpaM ¥ PEIICHUSIM MEXAYHApPOJIHBIX OpraHu3aiui, Oojiee TOTO,
KOMITBIOTEPHBIE 00YUYaOIIMe MPOrpaMMbl MO3BOJISIOT CTYIEHTaM CaMOCTOSITEIbHO
Y 10 BO3MOKHOCTHU YIJIYOJIEHHO M3y4daTh MEXIYHApPOJHOE MpaBo. JTO TAKXKE HE
TOJIBKO Pa3HOOOpa3uT (OpMbI TPOBENCHUS 3aHSATUN, HO U TOBBIIIAET MHTEPEC
CTYJIEHTOB K U3yYEHHUIO MEKIYHApOAHOTO IIpaBa.

Kak cBuaeTenbCcTByeT MpakTHUKa, AIEKTPOHHBIN Kypc, pa3paboTaHHBIN ¢
MOMOIIBI0 MYJIbTUMEIUUHBIX TEXHOJIOTUM, YCBAUBAETCS CTYJAECHTAMH 3HAYUTEIIBHO
ObIcTpee TPAaJUIMOHHOTO Y4YeOHMKA. YCKOPEHUE BOCHPHUATHS MTPUBOAUT K
VIYUYIIEHUI0 TOHUMAaHUS HOPM MEXKIYHapOJHOrO IpaBa M, TEM CaMbIM,

CIIOCOOCTBYET  TMOBBIINIEHHIO  KadecTBa ero  ycBoeHus. Ha  kadexape
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MexayHapoaHoro mnpaBa HOxkHoro QenepanbHOr0 yHHBEpCHUTETa pa3pabOTaHbI U
HIMPOKO HCIIONB3YIOTCA B Y4€OHOM IMpoIiecce ABa 3JIEKTPOHHBIX yueOHHKA: TPod.
BosioBoit JI.U. no «MexnayHapogHomy mnpaBy» u jgou. Xemo B.B. mo «lIpaBy
MEKIYHAPOLHBIX OpraHm3amuiiy ",

[Ipy mnpoBeneHUM CEMUHAPCKUX 3aHATUU [IPEIOJaBaTEIi0  HYXKHO
CTPEMHUTBCS K MAKCHUMAJIbHO IIMPOKOMY BHEAPEHUIO MHHOBAIIMOHHBIX METOOB
OOy4YeHHs W THITAThCA BHIPA0OTATh Y CTYACHTOB HABBIKM KBaTH(HUIIMPOBAHHOTO
aHanu3a yueOHOM JuTepaTypbl, yMeHUs] (HOpPMYJIHPOBAThH COOCTBEHHBIC BHIBOJIBI U
MPEIIIOKEHHUS.

B xone mpoBeneHUs CEMUHAPCKUX 3aHSITUH 1O TaKUM TeMam: IIPaBo
MEKIYHAPOJHBIX JOTOBOPOB, MPABO BHEUIHWX CHOIIEHUM, MEXIyHApOJIHOE
YTOJIOBHOE MpPaBO, MEXIYHApOAHOE IpOIecCyalbHOE IMPaBo, - LEIECO00pa3HO
UCIIOJB30BaTh TakKUe NPUEMBI, Kak pa30opka KOHKPETHBIX CHUTYyallMid U3
MEKTYHAPOIHOW JKU3HU, KOMIIBIOTEPHBIE CUMYJISIIMU 110 MPOUEAYPE NPOBEACHUS
MEXKTyHAPOIHBIX TIEPETOBOPOB, MO OPTaHU3AIMKU MEXTYHAPOIHBIX KOH(PEPEHIIHA,
TPEHUHTH TI0 pa3pabOTKe MEXKIYHAPOJHO-TIPABOBBIX  aKTOB C  IEJBIO
dbopMUpOBaHUS M Pa3BUTHS y OOydJarONIMXCs HanOojee BaXKHBIX CIEIHUABHBIX
KOMITCTCHIIU.

Ha ceMuHapckux 3aHATHSX NOJA PYKOBOACTBOM MPEMNOJiaBaTeNsl CTYIAEHTaM
MOJIE3HO OyAEeT MPOBECTU MOHUTOPUHI HOBEHIIUX MEXKIYHApPOJHBIX JIOTOBOPOB,
pPELICHUN MEXIYHAPOJIHBIX OpPraHu3aluid W JACHUCTBYIOIIETO HAIMOHAIBLHOIO
3aKOHOJATEIbCTBA, PETYIUPYIOMErOo pa3Hbie (GOPMBI  COTPYAHUYECTBA C
3apyOexHbIMU cTpaHamu. [lo wToram nmpoOJIEMHOTO ceMHHapa Mperno1aBaTeto
11eJIECO00Pa3HO OIEHUTh PadOTy KaKIOTO CTYJEHTA, yKa3aB Ha JOIYIICHHBIC
OMMOKA, CYMMHPOBATh pAa3IMYHbIE HAy4YHbIC TOIXObI, CGHOPMYIUPOBATH
MPaBWIBbHYIO TIO3UIIMIO, €CJTU TTpo0JieMa He Obliia pa3pelieHa.

Hns npUOOPETCHUS 00y4JarOIIMMUCS MPaKTUYECKUX HaBBIKOB

PECKOMEHAYCTCA BMCCTO OAHOI0O M3 CECMHHAPOB IIPOBECTH MOH@HBHBIﬁ IMpo1EeCC,



ITPABOBI CUICTEMU

HayxkoBwii enextponuuit sxypnan 1-2013

Hanpumep, 3acepganue MexnayHapoaHoro Cyna OOH. IlpeasaputensHO cpenu
CTYyICHTOB HYKHO pAaCHpPENeNIUTh pOJIM W JaTh 3aJaHus 110 KOHKPETHOMY
IOpUINYECKOMY Ka3ycy, HalpuMep, 1o crnopy Mexay Kuraem m BeeTHamoM 1o
NOBOJY pa3rpaHUYEHHUs MpPeNeoB KOHTUHEHTaNbHOro wmenbdpa B JKEntom Mope.
[IpenogaBaresb UCIOJIHSET POJIb BEAYILETO M HAIIPABIIAIOLIETO, a4 B KOHIIE 3aHATHUS
IIOJBOJUT WTOTH M OLEHUBAECT YPOBEHb IOJAIOTOBKM YYacTBOBABIIMX B HIPE
CTyZIeHTOB. [Ipu mpoBeIeHNH POJEBBIX UIP MEXAY CTYJICHTAMHU PACHpPENEIAIOTCS
ponu, HanpuMmep, wieHoB CoBeta besonacHoctn OOH, BBICTyHamOImUX OT UMEHU
KOHKPETHBIX TOCYJapCTB MNpU OOCYXACHUU HTHUM OpPraHOM KakKoro-TO OY€Hb
BAJKHOTO BOIIPOCA, K IPUMEPY, IyTEW MUPHOTO yperynupoBanus B Cupun. Mim xe
HECKOJIbKMM CTYAEHTaM MOXET ObITb MPEIJIOKEHO ChIFPAaTh POJIb OPHUIMATBHBIX
YYaCTHUKOB MEXKIyHApOAHOW KOH(EpPEeHUUHU, CO3BAaHHOW I HPHUHITHS HOBOMN
MEKIYHAPOJIHOW KOHBEHIIMM, HAIIPUMEP, MO JUILIOMAaTUYECKOMY IpaBy. Moxer
OBITh TaKXe MPEUIOKEHO CTYJEeHTaM pa3padoTaTh yCTaB HOBOM MEXIyHApPOJHOM
OpraHM3allMi UHTETPAMOHHOIO THIA, TaKoM Kak EBpasuiickuii Coros.

Oco0eHHO TOJIe3HOW ISl MPUOOPETEHUS MPAKTUYECKUX HABBIKOB (DopMmoii
oOyuyeHusi CTYJCHTOB SIBJIIETCS NPOBEICHHE [EJIOBbIX U POJIEBBIX WIP IIO
MEKIYHAPOIHOMY IPOLIECCYAIBHOMY IMPaBy. JTO IMO3BOJIUT YYaCTHUKAM UIPHI HA
BpeMsi cTaTh cylapsiMmu EBponeiickoro Cyna mo mnpaBaM YelOBEKa, CYyAbsIMU
MesxyHapoaaoro yroysoHoro Cyna wiu sxe TpuOyHana «ad hocy. Ilpu uzydenun
npaBa BTO Ttaxxe uenecooOpa3HO HMCMOIb30BATH METOJ MPOBEACHHS POJIEBBIX
urp. MoxxHo opranu3oBath 3aceaanue Oprana no paspeuieHuto cropos BTO B
CBS3M C HapylIeHHMEM KakuM-u0o uieHoM BTO npuHUIUIOB MEXIyHapOIHOTO
ToproBoro npasa. [Ipu opranuzanum «MoJeIbHOTO» CyAeOHOro mpolecca OJUH
CTyIEHT MOXET WCHOJIHATH pOJIb HCTLA, BTOPOW CTYNEHT MCHOJIHATH POJIb
OTBETYMKA, TPETUU CTYIAEHT - pOJb apOUTpa, 4YETBEPTHIM CTYIEHT — pOJIb

JKCIIEepTA.
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OneiT  mpenojaBaHus Ha  ropuauueckoMm  ¢akynpTrere  FOxHOrO
benepanbHOrO YHUBEPCUTETA CBUACTEIBCTBYET O OOIBIIOM HHTEPECE CTYIACHTOB K
POJIEBBIM U JIEJIOBBIM HUIpaM, OpraHu3alsi KOTOPHIX CIHOCOOCTBYET MOBBIIICHUIO
AJIEMEHTA WHTEPAKTUBHOCTH IPU MPOBEACHUM 3aHATHI. VIMEHHO opraHuzaius
TaKUX WIp TMOJATAJIKUBAET CTYIJEHTOB K Ooyiee CEepbE3HOM MOArOTOBKE K
BBITIOJTHEHUIO 3aIaHUM W K Pa3BUTHUIO TBOPYECKOTO Hayajga B BBIIIOJIHEHUU
byHKIMNA npeacTaBuTenei Oyaymein npodeccuu. B xoae 1emoBoil UTPBI CTYIEHTHI
BBINIOJIHAIOT POJIb MPEACTABUTENEH CYOBEKTOB MEXKIYHAPOIHOTO NpaBa, peanu3ys
UMHU TIPaBOCYOBEKTHOCTh B TOM HWJIM WHOUN cdepe MEeXIyHApOIHBIX OTHOLICHUH.
Oco0€HHO T0JIE3HO MCIOJb30BATh POJIEBBIE U JIEOBBIE UIPhI TP U3YYEHUH TEM:
[[PaBO  BHEIIHUX CHOUIEHHUM, MEXIyHApOAHOE IPOLECCYyAbHOE  IIPaBo,
MEKIYHAPOJIHOE MPABO IIPAB YEJIOBEKA U MEXAYHAPOAHOE T'YMAHUTAPHOE IPABO.
BosbIION  TTOJOXKUTENBHBIM  PE3YJAbTAT MPUHOCUT HCHOJIB30BAHUE METOJIOB
MOJICIIMPOBAHUs MEXAYHAPOAHO-IIPABOBBIX CUTYallli, UMUTUPYIOLIUX PELICHUE
npobieM B cnenuaiu3upoBaHHBIX — yupexaenusx OOH, B  opranax
WHTETPALMOHHBIX OOBEIMHEHUN, pa3pelieHre WHBECTUIIMOHHBIX CIOPOB B
MIOYUC u t1.n. HaumbGonpiuit pe3ynbrar AaéT KOMIUIEKCHOE HCIIOJIb30BAHUE
MHHOBALIMOHHBIX W TPAJUWLUHMOHHBIX METOJOB TMPENOAABAHUSA C  YUYETOM
CIIelIMaJM3allii CTYJIECHTOB, IIPU OTOM CJEAYET YUYWTHIBATh WHIAWBUIYaJIbHBIC
O0COOEHHOCTH KaKJI0TO CTYI€HTA, €ro MpOo(eCcCHOHAIbHBIE TPEANOYTEHUS.

[Ipu npumeHeHnn JIIOOBIX MOJENEH y4eOHOro mpoiecca mpenoaaBaTesism
CJIelyeT WCIOJb30BaTh BCE W3BECTHBIE (HOPMBI HAMJISIIHOTO TPEACTABICHHUS
M3y4aeMOro maTepuana ¢ MaKCUMAaJIbHBIM HCIIOJIb30BAaHUEM BCEX HMEIOLIUXCS
TEXHUYECKUX CpeNCTB. B Xoje ocymiecTBieHus JIOOBIX BUIOB PabOT JOJKHBI
MPUCYTCTBOBATh KOMIIBFOTEPHBIE TEXHOJIOTHH, YTO IO3BOJSET CIEJIATh MaTepUAIl
JOCTYMHBIM JUISI KaXKJIOro CTYJEHTa M pacimpseT o0béM ux uHGOpMalUHU IO

Ka)XIIOU TEME.
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Summary

International law must take its proper place in the teaching of legaipmlines in higher
education.

The teacher should instill in students respect for international law, and to develop in
them the desire to strictly abide by its principles and standards in their practice.

Due to the nature of international relations, spécatention should be given to
international monetary law and international procedural law.

The paper recommended in the teaching of international law the latest technologies, such
as monitoring the latest international agreements, training on the devetdpwh international
legal instruments in order to create and develop students' most important special skills, conduct
of business and rolplaying.

The article lists the topics on which it is advisable to conductptalging and simulation
games, such ake international procedural law.

The paper highlighted that the efficiency of development of the material brings great
positive use of modeling international legal situations that simulate problem solving in the
bodies of integration associations, ettielgreatest effect is the integrated use of innovative and
traditional teaching methods, taking into account the specialization of students, and should take
into account the individual characteristics of each student, his professional preferences.

I'amypape Bumanui,
KaHaunpgat wpuagunmyecek™mnx

CBOoOOGOAHBIN MexXxaYyHapoOLHbBW YHI

CYJEBHBIN MPENEJAEHT B CBETE COBPEMEHHOI'O
TOJIKOBAHUSA MEXIAYHAPO/IHOI'O ITPABA
(MecTo npeneieHTHOTO MPaBa B Kypcax MeKIYHAPOAHO-NIPABOBbIX

AUCHMILINH)
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BBenenue

Ponp cymeOHOrO mpemieneHTa B CHUCTEME MPENOAABAHUS JAUCIUTLUIHHBI
«MexayHapogHoe IMyOJIMYHOE MPaBO» OMNpPENEseTCs B IMEPBYIO OYEPEIb €ro
BIUSIHHEM Ha Tpolecc KoaupuKauu W TOJKOBAHUA  COBPEMEHHOTO
MEXTyHapOJHOTO MpaBa.

CraHoBieHuE Tpoliecca MPU3HAHMS CYJIeOHOrO TpEele/IeHTa B KayecTBe
WCTOYHHKA MEXKIYHAPOJAHOTO TIpaBa CpPaBHUM CO CTAHOBJIEHHEM Camoro
MEXIYHApOJAHOTO TipaBa. Haxomsch Ha TPOTSHKEHWH CBOETO Pa3BUTHS IO
BIIUSIHUEM POMAaHO-TEPMAHCKOTO TpaBa, CyJAcOHBINA MPEIEICHT JOJIroe BpeMs ObLI
UTHOPHUPOBAH HAYKOW MEXKIyHApOAHOTO mMpaBa. M TONBKO Ha4YMHAs CO BTOPOU
MOJIOBUHBI XX-TO BeKa BJIMSHHE OOIIEro MpaBa, a €CiM ObITh TOYHEE, aHTJIO-
aMEPUKAHCKOTO MpaBa KaK COCTaBHOM 4acTH COMMONIaw, mpuBeao K TOMY, 4TO
TPaJAWIIMOHHBIN TTOIXO0/I K TOJKOBAHHUIO MEXTYHAPOIHOTO MpaBa B CBETE TPATUIIAN
EBPOIECUCKUX CTPaH, CYHIECTBEHHO HU3MEHWICS. B To ke Bpems, Aaxke eciu He
MPU3HABATh 3a MEXIYHAPOJHBIMU CYIACOHBIMM HWHCTAHIIUSIMHA HOPMATHBHOMN
dbyHkunu, ocobeHHo 3To otHocuTcs K MexayHapogHomy Cymny OOH, oTpunarts
UX BIUSHUE HA TPOIECC KOAU(DUKAIMU COBPEMEHHOTO MEXKIYyHApOIHOTO TpaBa
OBLIO OBbI, IO MEHBIIIEH Mepe, HEMPABUIILHO.

OTmeTuM, 4YTO Ha CETOAHSIIHUA J€Hb TPAKTUYECKH HE CYIIECTBYET
WHCTUTYTa B MEXIyHapOJHOM IpaBe, BKJIIOYasi OOIIy0 M OCOOEHHYIO 4YacTH,
U3JI0)KEHHE KOTOpPOro He Obulo Obl MOATBEPXKIECHO CYACOHOW MPAKTUKOM.
Heobxoaumo y4ecTh BaXXHBIMI MOMEHT — MPaBO, B TOM YHCJIE U MEXKIyHAPOIHOE,
HE BCEr/la COOTBETCTBYET PEAIbHOM EUCTBUTEIHLHOCTH. CKa3aHHOE OTHOCHUTCS K
KOIU(MUIIUPOBAHHOMY MEXTYHAPOTHOMY mpagy, MTOCKOJIBKY HayKa
MEXIYHAPOJHOTO TIpaBa yUYWUTHIBACT MPOUCXOJSIINE W3MEHEHUS B MHpE.
[IpenomaBaTh MEXIyHApOIHOE MPaBo 0€3 ydyeTa TeX W3MEHEHHUH, U4TO MPOU3O0IILIN
3a TIOCJIEHHUE JBa JACCATWICTHS, HAlpUMEp, O3HA4ajo Obl, YTO MBI TOTOBUM

«HCKAYCCTBCHHBIX» CIICHUAJINCTOB. MC)KJIYHapO)IHOC IMpaBO OOJIKHO IICPECTATb



ITPABOBI CUICTEMU

HayxkoBwii enextponuuit sxypnan 1-2013

OBITh OTpacibl0 «U30paHHBIX», OHO JOJHKHO CTaTh JOCTYIHBIM [IJISi BCEro
o0IIIecTBa, U 37IeCh MPETOAABAHHUIO KaK CPEJICTBY MPOABMKCHUS MEKTyHAPOIHOTO
mpaBa OTBOAMTHCS ocobas poib. Benmomuum, uto OOH o00bsBUIO TOCHIETHEE
necatwiieTne XX-TO BEKa «JIECATUIIETUEM MEKIYHApOJHOro mpasa». Bmecrte ¢
TEM HEOOXOJAMMO YYecTb TOT (DaKT, YTO NPUMEHEHHE U TOJKOBAaHHE HOPM
MEXIYHAPOJHOIO TIpaBa CYyACOHBIMA WHCTAHLIMSIMHU BeJAeT K YHUDUKAIUU
Pa3JINYHBIX HTHCTUTYTOB MEXIYHAPOIHOIO IIPaBa.

CyneOHbIl MpeueseHT cTajl TeM HMCTOYHMKOM, K KOTOpOMY BCE wYalle
npuOeraroT  CHEHMANUCThl, Ja W CTYJEHTaM CTaHOBUTHCS  JIOCTYITHEE
MEXIYHApOJHOE TpaBa  IOCPEACTBOM  M3Y4YEHUs  CyneOHON  NpPAaKTUKU
MEKIYHAPOIHBIX MHCTAHUMWA. 3aMETHON TEHACHIMEN SBIAETCS U BKIIOYEHUE B
Hay4YHBIE CTATbU COOTBETCTBYIOIIECH MPAKTUKU KAK CPEACTBA MOATBEPKIACHUS TOU
VI MHOM mo3uuny. He mbeITasgch OXBATUTH BCE OTPACIHA MEXKIYHAPOJHOTO MPABA,
OCTAaHOBUMCSI Ha JBYX B3aMMOCBSA3aHHBIX OTPACIAX — MEXKIYHAPOIHOM
T'YMaHUTApPHOM M MEKIyHAapOJIHOM YIOJIOBHOM IIPABE.

Biausinue Ccyae0OHOro TmpeuneAeHTa HAa CTAaHOBJIEHME M pa3BUTHE
MEKAYHAPOAHOI0 T'YMAHUTAPHOI0 M MEKAYHAPOAHOI0 YTOJI0BHOI'O IPaBa

OO1Ien3BECTHO  YTO  pa3BUTHE M CTAHOBJIEHUE  MEXIYHApOJIHOTO
I'YMaHUTAPHOTO TpaBa MPaKTUYECKU MOTHOCThIO OCHOBAHO Ha OOBIYHBIX HOpPMaX,
VMMIIEPATUBHBIN XapaKTep KOTOPBIX MOATBEPKIEH B MEPBYIO ouepedb CyneOHON
npakTtukoid. OcoOyio posib B 3TOM chirpan HiopHOeprckuil BO€HHBINM TpUOyHam
CO3JIaHHBIN cpa3y 0 OKOH4YaHuU Bropou Muposoi Bolinbl. B pamkax nponecca
ObLIT MMOATBEPKJEH OOBIYHBIM XapaKTep OCHOBHBIX MOJOKEHMM ['aarckoro mpaaa,
BKJTFOYAOIIETO KOHBEHIIMM MPUHATHIE B paMkax [aarckux xoHdepeHiuit ot 1899
u 1907 rr., a takxke JKeHeBCKyr0 KOHBEHIHIO OT 1929 T. 0 BOCHHOIUICHHBIX.
Nmenno HropuOeprckuii TpuOyHall MPOBO3IJIACHI  OCHOBHBIC  MPHUHIIMIIBI
MEXKIYHAPOJIHOW YTrOJIOBHOM OTBETCTBEHHOCTH, MOATBEPKICHHBIE CIICLIUATIBbHOU

pesororiuert Ne 95 (1) mpunsitoit I'enepansHoit Accambieeit OOH 11.12.1946 .
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«ITonTBepkaeHNE TPUHUHUIIOB MEXAYHAPOAHOTO IpaBa NPU3HAHHBIX Y CTABOM
Hiopubeprckoro Tpubynanay.

[Ipunsitue YcraBoB HiopuOeprckoro m Tokuiickoro TpuOyHanIOB MNpUIAIO
MOIIHBIA HMMIYJIbC KOAUPUKALUUA MEKIYHAPOJHOTO TyMaHUTApPHOrO TIpaBa:
BIICPBBIE JTIOTOBOPHBIMH HOPMaMH OB OMNpENeNieH KPYTr MPECTYMHBIX IeSTHUH,
BJIEKYIIMX 3a COOOl MpUBJICYEHHE K OTBETCTBEHHOCTH B WHAMBUAYAJIbHOM
MOpSiAKE, U B TO K€ BpPeMs ObUIM YUPEKACHBI CYAbl, KOTOPbIC MPUHSIU Pl
MPAaKTUYECKUX PEHICHUM M BbIPpA0OTAIM NPUHIMIIBI, MOJYYUBIIHE BceoOlee
MIpU3HAHUE.

PazBuTtHe  MEXIyHApOJHOrO  TyMaHUTAapHOIO  TpaBa  ONPEAECACTCS
HEOOXOJMMOCTbIO  OOHApY>KEHMsI HEMOCPEJCTBEHHON  B3aMMOCBSA3U  MEXKIY
MPEIMETOM M IEIBI0 CaMOT0 MEXAYHAPOAHOIO TYMAaHWUTAPHOTO IIpaBa H
CO3/ITaHUEM MEXIYyHApOJHBIX YTOJIOBHBIX TpUOyHanoB. B peanmbHOCTH, HE Oyaydn
CaMOCTOSITEJIbHBIM ~ 3aKOHOTBOPYECKMM  TIPOLIECCOM, HX  FOPUCHPYJICHIINS,
HECOMHEHHO, SIBJISIETCS LIEHHEUIIINM JIOTIOJHUTEIBHBIM CPEACTBOM, MO3BOJISIOIINM
YCTAHOBHUTh, CYIIECTBYET JIM Ta WJIM HHAs HOpMa MpaBa, U OMNPEACIUTH €€
3HaueHUEe U 00beM JICHCTBUS.

Jlns  omnpeneneHuss 3HAYUMOCTH CyJeOHOM MpakTHKW MexAyHapOoaHOIrO
VYronopHoro TpuOynana mo OwBmielr IOrocmasun (MVYTHO) B mporecce
MPEMOJIaBaHNUST MEXIYHAPOJHOTO T'YMAaHUTAPHOTO MpaBa OTMETHUM CJEAYIOIIECE.
YceraB vagenun MY THO opucaukineil He TOJIBKO B OTHOIIEHWU MPaBa BOWHBI B
KJIACCUYECKOM TIOHMMAaHUH, HO TaKK€ U B OTHOIICHUW HAPYIICHHUI 00IIel CTaThu
3 nns derbipex JKeHeBckux koHBeHIUM 1949 r. Takoe mojaokeHrne OCHOBBIBACTCS
Ha TOM, YTO YCTAHOBJICHHBIC B HEH 3aIlpeThl MPEACTABIISIIOT CO00M 00s3aTeIbHBIN
MUHAMYM JJIS BCEX CTOpPOH B KOH(DIMKTE HEMEXKIyHapOIHOTO XapakTepa,
O3HAYaIONINN, YTO JaHHBIW MHUHUMYM JIOJDKEH TPUMEHSIThCA B KOH(IIMKTax
m06o0ro Buma. JIpyrum mOATBEPIKICHUEM BBIIIIECKA3aHHOTO SIBIISIETCS MOJIOKECHHE

ctath 3 YcraBa MexayHapoanoro YronosHoro TpuOynana no Pyange (MY TP),
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B COOTBETCTBUU C KOTOpPOW TpUOyHAJd MOJHOMOYEH IMOABEPraTh CyJAcOHOMY
Ipece0BaHuUIO JIUII, HAPYIIAIOIINX 3aKOHBI U 00bIYau BOMHEI.

B kadecTBe apryMeHTa MOXXHO TIPUBECTH TakXe CyAeOHYI0 MPaKTUKY
MY TIO. i [Ipu ompeneneHnd OOBIYHOIO XapakTepa COACpPXKAHUS CTaThbu 3,
TpHOYHA KOCBEHHO COCIACS Ha IpakTuky Mesxayrapoxtoro Cyna™ " u MYTP
(meno JeanPaul Akayesy B pemrenun AmNEUIAIMOHHONM ManaThl 10 Ty
Tagmaa™™" tpubysan ormerwn, uro Coser Besomacmoctn OOH B mpuHSTOM
pe3omtonuu Ne 808 (1993), nan kBanuuUKaUioo BOOPYXKEHHBIX KOH(JIMKTOB Ha
Tepputopun ObiBIIeH FOrocmaBuu M OJTHOBPEMEHHO HAJEIHUI CyJ KOMIIETEHIIUEH
KBaTM(UIIMPOBATH JAHHBIC CUTYAIIHH.

PaccmaTtpuBast posb cyneOHOro mpeLefeHTa B Ipolecce KOoAU(UKAIIU
MEXIYHApOJAHOTO TYMaHHUTAapHOTO MpaBa HEOOXOJUMO OTMETUTH TOT (akT dUTO,
onpexaensa opucaukiuio MYTIO u MY TP, Coser besonacaoctu OOH nomien Ha
MPUHIIMITHATBLHOE HOBOBBEJICHHUE, CTPOTO OTPAHUYUB €€ KOH(MIUKTOM, KOTOPHIH C
1991 r. npoucxoaun Ha Tepputopun ObiBIIeH FOrocnaBun (MY THO) u renonuaom
B Pyanne (MYTP). Takum o6pazom, CoBer be3zomacHocTr HEsIBHBIM 00pazom
Hazenmusl cebst monHoMounsiMu  OOBUHMTENS, CTaB EAMHCTBEHHBIM OpPraHOM,
OPUHUMAIOIIMM ~ PEHICHUS O IeJIeCOOOPa3HOCTH  CO3/aHUs  CHEIHATIbHBIX
TpubyHanos. "

[TpakTHKa CHenUaNbHBIX CYJOB OTIMYAETCS OT OOIIEHPUHATOTO MPHHIIUIIA,
NPUMEHSEMOT0 TMpPU OKa3aHUM CyneOHOM momolmuM B HelIX OopbObl C
MEXIyHApOAHBIME TpecTymicHusMu — aut dedereaut judiciare Ero 3nauenue B
OCHOBHOM 3aKJIOYaeTcs B TOM, 4YTO, €CJIH 3alpaliiBaeMoOe TOCYyAapCTBO
OTKa3bIBACT M0 OMPEEICHHBIM MTPUYMHAM B SKCTPAIUIIUU, OHO JIOJDKHO TEepeaTh
JIeJI0 CBOMM KOMIIETEHTHBIM BIIACTAM JUIsl CYACOHOTO TpECiIeIOBaHUsS B
COOTBETCTBHM C 3alpocOM 3ampaimuBaromiero rocygapcrsa. MYTIO u MVYTP,

oOnaias mapauieTbHON IOPUCIUKIINEH C HAIMOHAIBHBIMU CyJaMu, 00JIalaeT |

IIPUOPUTETOM B OTHOIICHUU KOPUCAMKINN HAUMOHAJIBHBIX WHCTAHIMU. Tak,
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HarpuMmep, 3akoHbl bocHum u I'epueroBunbl o corpynnuuectBe ¢ MYTIO
KOHKPDETHO  YCTaHaBJIMBAIOT, YTO HE3aBUCUMO OT CTaJud  CyJneOHOTO
pacciieoBaHMsl YrOJIOBHOTO JieJla B HAlMOHAIBHBIX Cynax bocHuUM H
['epueroBunsl, eciu MYTIO nanpasiser npock0y OTHOCHUTENBHO MOJCYIUMOTIO,
BepxoBnbrii cyn bocann u ['eprieroBUHBI JOIKEH MPEKPATUTh CyACOHBIN MpoIIece
U Tepeaarb 3TOro MOACYAMMOTro TpI/I6YHaJIy.IXXXi“ B T'epmaHuu CymecTBYIOT
aHanoruuHble mnonoxeHus W [ymko Tanuy, oOBHHsSIEMBI MO MEPBOMY €Ty
MYVYTIO, Obl1, COOTBETCTBEHHO, TepenaH B ['aary mo mpocrkoe MYTHO B xone
CyAeGHOTO MPOLECCa, OCYIECTBIAEMOro HaMOHANbHBIM cyoM [epmarmm. "

OtMetuM, 4TO cylaeOHas manata B jesie Taaguya mpUMEHWa KOHIICHIUIO
BOOPY>KEHHOTO KOH(JIMKTA, MUCIIOJIb30BAHHYIO ATEUISIIIMOHHON manaToi. Takum
oOpa3oM, cyaeOHas majnaTa IOJOXKWJAa B OCHOBY CBOUX JIOBOAOB TOJIKOBAaHUE
ompenesieHusi,  BbIpaboTaHHyr0  AneisiiiuoHHoM — manmaroi:  «Kpurtepuid,
MPUMEHEHHBIN ATEJUISIUMOHHON MalaTod Uil ONpPEACIICHUS CYIIECTBOBAHUS
BOOPY>KEHHOTO KOH(IMKTAa ISl 1esied oOmel cT.3, KOHLEHTPUPYETCs Ha JABYX
acmeKTax KOH(MIWKTA: ero MHTEHCUBHOCTU M OpraHu3allid CTOpOH KoHpuukTa. B
BOOPY>KCHHOM KOH(IMKTE BHYTPEHHETO WJIM CMEIIAaHHOTO XapaKTepa 3TH TECHO
CBSI3aHHBIC KPUTEPUM YIOTPEOJISIOTCS UCKIIOUUTENIBHO C 1EIbI0, KAK MUHUMYM,
MPOBEICHUS PA3IMYUsl MEXAY BOOPYXCHHBIM KOH(JIUKTOM U OaHAUTH3IMOM,
HEOPraHU30BaHHBIMH W CKOPOTE€YHBIMHU BOCCTAaHHUSIMHU WM TEPPOPUCTHUECKOU
JESITEIbHOCTBI0, KOTOPBIE HE  SABJISIOTCA  OPEAMETOM  MEXIYHApOIHOIO
ryMaHHTApHOTO mpaBay. "

JIBa acrekTa BHYTPEHHETO BOOPYKEHHOTO KOH(MIUKTA, CPOPMYITUPOBAHHbBIC
Cynebnoii nanaroi B aene Taawda, — UHTEHCUBHOCTh KOH(JIMKTA ¥ OpTraHU3AITNs
€ro CTOPOH, — IIPEIOCTABISIOT OCHOBAHUS JJIsl MPU3HAHUS BOOPYKEHHOTO
koHpvkra de facto CyneOnas mamata B gene Jlemanwua Mojajaepkaiga dTy

WHTEPIPETALUIO HEMEKTYHAPOIHOTO BOOPY)KEHHOTO KOH(DIIMKTA, yTBEPKasi, 4TO

AJI1 Pa3IMUCHU CIIYYacB I'Ppa’XJaHCKOIro HCIIOBUHOBCHUS WA TCppOpHCTI/I‘IeCKOﬁ



ITPABOBI CUICTEMU

HayxkoBwii enextponuuit sxypnan 1-2013

JEATEIIBHOCTH BHHMAaHUE CJEAYyeT aKIEHTUPOBaTh Ha MPOAOJIKUTEIbHOCTU
BOOPY>KEHHOT'O HACWIMS U CTENEHW OPTraHU3aluU YYaCTBYIOIIUX CTOPOH.

B cBfi3M ¢ 3TUM OTMETHM, YTO KOHUEIMUHS BHYTPEHHETO BOOPYKEHHOTO
KOH(JIMKTa, 3aKperieHHas B PElIeHUH 1o Jeny Taauda, B paBHOU Mepe, Kak U ee
amarnrarus B ¢T.8 (2) (f) Pumckoro Craryra MexayHnapoaHoro YrososHoro Cyna,
MPEACTABIISIET POIPECCUBHOE PA3BUTHE MEKIYHAPOAHOTO TYMAHUTAPHOTO ITPaBa.

JlaHHas KOHUENIMSA XapaKTEepU3yeTCs NBYMsI KpuTepusmu. Bo-mepBbiX, OHa
o0ecrieunBaeT OCHOBY JJi MpUMeHeHus oouiei cT.3 nis JKeHeBCKUX KOHBEHIIUH,
a BO-BTOPBIX, 3Ta KOHIEILMSA XapaKTEpU3yeT VYCIOBUS Uil OIPEICIICHUS
CYILIECTBOBAHMSI BOOPY>KEHHOTO KOH(JIMKTA, yKa3biBasi HA OTIMYUSA OT CUTYyaIui
BHYTPEHHHUX O€CropsiAKOB. B CBS3M ¢ 3TUM OTMETUM, YTO /10 BHIHECEHHUS PEIICHUS
B gneine Taguua 10 BOOpPOCY KOPUCAUKIUM E€IUHCTBEHHBIM KPHUTEPHUEM,
pa3rpaHUYMBAIONIUM CUTYallMI0 BHYTPEHHETO BOOPYKEHHOTO KOH(IIMKTA, OBLI
Kputepuii, conepxaruiics B cT.1 (1) JonomautensHoro nporokona Il. CHuxenue
nopora, TpeOyeMOro ykKa3aHHOW cTaThed, HMMEJIO CJEACTBUEM paclIUpEeHue
KOHIICTIIIUYA BHYTPEHHETO BOOPYKEHHOTO KOH(MDIMKTA MMyTeM BKJIIOUYEHUS CUTYaIUi
MATEXKa, KOTOpBhIE N0 CHX TOp HE TpeOOBajdM MPUMEHEHHS] MEXKIyHapOIHOTO
ryMaHuTapHoro mnpasa. OOmias cT.3 ceiluac NMpu3HaHA MPUMEHUMON HOPMOU B
CUTyalUsIX IMAPTU3AHCKOM BOWHBI, I'IE BOCHHBIE JEUCTBUS MPOUCXOIAT MEXKIY
OpraHW30BaHHBIMU BOOPYKEHHBIMU TpynnaMu 0€3 y4acTus MpaBUTEILCTBEHHOMN
BJIACTH.

PemmB, d4ro gBiIsIETCA ~ KOMIETEHTHBIM  paccMarpuBaTh  Jena O
MPENOJIOKUTEILHOM COBEPIICHUHU CEPhE3HBIX HapyIIeHUN oOIei cratbu 3,
HE3aBUCUMO  OT  XapakTtepa  KOH(IMKTa —  MEKIYHApOIHBIA WA
HEMEXIYHAPOJHBINA, TPUOYHAI 3aKIIOYMI, YTO B COOTBETCTBUU C OOBIYHBIM
MIPaBOM JIaHHasi HOpMa, HECOMHEHHO, TPUMEHUMa K JIFOOBIM BUJIaM KOH(JIMKTOB,
MOCKOJIbKY OHa OXBAaThIBA€T MHUHUMAJILHBIE OOS3aHHOCTH, KOTOPBIC JTOJKHBI

oo
COOJIIOATE BCE IMPOTUBOOOPCTBYIOIUE CTOPOHBL.
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JpyruM  BaKHBIM HHCTUTYTOM  MEXKIAYHApOJHOTO TYMaHUTApHOTO U
YTOJIOBHOTO TIpaBa SIBJIETCS MHCTUTYT aMHUCTUU. VI B TaHHOM cllydae cuuTaewm,
YTO HMCCIIEJOBAaHUE JTAHHOTO MHCTUTYTa 0e3 yuyeTra Ccy[eOHON MPaKTHKU ObUIO ObI
HEMOJIHOIEHHBIM. Bo3bMeM B kauecTBe mpumepa npakTtuky CnenuanbHoro Cymy
no Ceeppa-Jleone. Tak, TpeTbUM MYHKTOM B CXE€M€ apryMEHTOB AMNEIISAIMOHHON
kamepel oT 13.03.2004 1. ObUIO oOmpenesieHHe TMpeaeoB MPEIOCTaBICHUS
AMHUCTUM C TOYKH 3PEHHUS MEXIYHApOJHOro mpasa. PaccMarpuBas BONpPOC O
Mpeenax MpeIOCTABICHHS aMHHCTHII B MEKIyHapoaHoM mpase, ™™ cympn B
ONpENENAONIEd CTENEHW OCHOBBIBAJUCh HA  JOKTPUHE  YHHUBEPCAIbHOMN
opucaukiiui. CyApd TPUILIA K BBIBOJY, 4YTO TNPEAOCTABICHUE AaMHHUCTUU
OTHOCHUTCSl K KOMIIETEHIIMM TOCYAapCTBa, OCYILIECTBISIONIETO CBOU CYBEPEHHBIE
noxsoMouns.™™ " B 10 ke BpeMs, B CIIy4ae YHHBEPCAIBHON FOPHCIMKIMU OHO
rocyJapCTBO HE MOKET JIMIIUTh APYro€ €ro I0OpUCAUKINN B IUIaHE TPeCiieJOBaHUs
JUI, COBEPIIMBIINX MPECTYIUICHUS, MOCPEACTBOM IPEIOCTABICHUS MOCICAHUM
amancran. " [lo MHEHHIO Cyla, aMHHCTHS HE MOXET pACIpPOCTPAHSTHCS Ha
MPECTYIUIEHUSI MO MEXAYHAPOJHOMY IIpaBy, MOCKOJIbKY K HHM IPUMEHSETCS
yHUBEpCaIbHAs IOPUCAMKIUS M B CHUIY TOTO, YTO «OOS3aHHOCTH 3allMINATh
YeJI0BEYECKOE JOCTOMHCTBO — MMIIEpATUBHAS HOpMa, MPUHSIBIIAS XapakTep erga
omnes."™ ™ Hecmorps mHa TO, 4TO pelneHHe AIMCUILMHOHHON KaMmephl He
MOKa3bIBAET HAa OCHOBE NPEIMETHOIO aHaju3a MaTepualoB KaXJA0ro H3 Jedl,
paccmatpuBaeMblx B Cyne, B YacCTHOCTH, el O BOCHHBIX MPECTYIUICHUSX,
COBEPILIEHHBIX BO BPEMsI HEMEXKIyHAPOTHOTO BOOPYKEHHOTO KOH(IMKTA, TOYEMY
K HHUM JOJDKHA TPUMEHSTHCS YHHMBEpCaldbHasl IOPUCIUKIUSA, TaKoro poja
TEHJICHIIUSI SIBHO MPOCMATPUBAETCS B JOKTPUHE COBPEMEHHOIO MEXIyHAPOIHOIO
MpaBa, YTO JAET CEPbE3HbICE OCHOBAHMS TOBOPUTH O BO3MOKHOCTH BKIIFOUEHUS
CEphE3HBIX HApYIICHUN cTaThbu 3, oOmied myist Bcex JKEHEeBCKHMX KOHBEHIUMU, U
JlonomHuTenpHOTO MpoToKoJa || B o0menpru3HaHHbI IEpeUeHb MPECTYIUICHUH, K

booiii
KOTOPBIM IIPUMEHUMA YHUBEPCAIbHAS FOPUCIUKIAS.
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JpyruM aprymMeHToM SIBISI€TCS TO, 4TO IO CyTH cBoed ctatbd 6 (5)
JononnuTensHOro mnporokona |l He ompaBapiBaeT NpegoCTaBICHHE AMHUCTUN
JULAM, COBEPIIMBIIMM CEpPhE3HBIC HAPYUIEHUS BO BpEMSA BHYTPEHHEIO
BOOPY’KEHHOTO  KOH(JIMKTa, TIIOCKOJIbBKY Takuh€ HapylIeHHs  SBISIOTCS
MEXIYHAPOJIHBIMU MPECTYIUIEHUSIMU 110 OOBIYHOMY MEXKIYHAPOJAHOMY IIPaBY. ool
B cBA3M ¢ 3TUM NONBITaEMCs NPEAIOJIOKUTb, YTO TEM CaMbIM CYIIECTBYET
KOCBEHHAsi OOSA3aHHOCTh MPUBIEKATh K OTBETCTBEHHOCTH JIML, COBEPIUIMBIIMX
NPECTYIUIEHUSI BO BpPEMS BOOPYKEHHOIO KOH(IIMKTAa HEMEXIYHApPOIHOTO
XapakTepa.

3akioueHue

MBI paccMOTpeNny y3KUM CErMEHT COBPEMEHHOI'0 MEXIyHApOIHOIO Ipasa, a
UMEHHO BJMSHUE MEXAYHApOJHON CyneOHOM TMpakTHKM Ha pa3BUTHE U
TOJKOBAHUE HEKOTOPBIX €ro OTpacield — MEXIyHAapOJHOIO0 T'YMAaHHTAPHOTO H
MEKyHapOJIHOI0 YroJIOBHOro IipaBa. Ha Ham B3risj IpuBEIEHHBIE IPUMEPHI
SBJIIIOTCS. PEAJbHBIM JI0KA3aTEIbCTBOM 3HAYMMOCTH CyAE€OHOro Mpele/leHTa B
CHUCTEME COBPEMEHHOI'0 MEXIAYHAPOLHOIO IIpaBa, NAXKE Ha IPUMEpPE OTHEIIBHO
B3SITBIX €M0 MHCTUTYTOB. B 3akitoueHnM Mo3BoMM cebe OTMETUTH TOT (DaKT, YTO
CyJeOHBIN MpEeLeeHT UrpaeT ocoOyI0 poJib B MPOLECCE U3YUEHUSI COBPEMEHHOTO
MEXIYHApOJHOIO IpaBa. DTO CBSI3aHO HE TOJIBKO C BBICOKMM aBTOPUTETOM U
OoraToil TMPaKTUKOW TaKUX MEXAYHAPOJIHBIX CyAE€OHbIX HHCTAHIMA Kak
Mexnaynaponsusii Cyn OOH m MVYTIO, HO m uX BIMAHMEM Ha TOJKOBAHUE
pa3MyYHBIX MHCTUTYTOB MEXKIYHapoJHOro mpaBa. Tak, Hampumep, Onaromaps
Mexnaynaponnomy Cyay o0bluaii BepHYJH ce0e «IOCTOMHOE» MECTO Cpeau
MCTOYHUKOB COBPEMEHHOIO MEXIyHapoaHoro Impasa. He cekper, 4ro Hayka
MEXKIYHAPOIHOIO MPaBa BO BTOPOU MOJIOBMHE X X-TO BEKa yJeisia BCE MEHbUIE U
MEHbIIIE BHUMaHUs 00bIYaI0 KaK UCTOYHUKY MEXIYHAPOJIHOTO MpaBa, MOTUBUPYSI
3TO mpoueccoM koaudukanuu. [IpaBga u TO, 4YTO OOBIYAN «BO3POIUIICS»

Oyarogapsi TPU3HAHUIO HEKOTOPBIX JIOTOBOPHBIX HOPM YacThi0  OOIIEro
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MEXIYHApOJHOIO TIpaBa, B KOTOPOM 0co0asi pojib OTBOJUTCS CyIeOHOMY
NPELEICHTY.

VYka3bIBasi Ha poOJb U MECTO CYJEOHOro MpeIe/IeHTa B CUCTEME UCTOYHUKOB
MEXIYHApOJHOIO TpaBa, Mbl UCXOJUM U3 TOTO, YTO MEXIYHApOJHbIE CyneOHbIE
MHCTAHIIMUA HE CO3/Ial0T HOPM MEXTYHApOIHOTO MpaBa, poJib UX B OOJbIICH YacTu
«OTPAaHUYMBASICHY TOJKOBAHHEM MEKIYHAPOJHOIO MpaBa, BKIIOYAsl JOTOBOPHOE U
0OBIYHOE. DTO B CBOIO OY€peb BEJCT K BOCIPHUITHIO MEXIYHApOIHOTO MpaBa B
COOTBETCTBUM C COBPEMEHHBIMU TEHACHLMSIMHU Pa3BUTUS MEXKIyHAPOIHBIX

OTHOIIIEHUH.
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CamocTosiTesibHasi pad0Ta CTYACHTOB B YCJIOBUAX KPEAUTHOM
cucTeMbl 00y4YeHus1 (Ha mpuMepe CenraJbHOCTH «MeKIAyHAPOAHOE

NPaBo»)

Anomauyia. Y cT aTTI po3rnsapgapmaRlia3 almiTIaHEB@AMOCT
cTyhpeBYyMBBKapxe fMTHOT emMNn HMaBMeaHiegadr/amr 6 a3y OHBRC A
ONUTYBMAWMBHKK Nnaijgcatvyyijpell @ 3 8 X CHba&LWPDIrOHanb HOT O Y HI B¢
anGapgdrimartwmu, KasaxcTtaH).

KnwoyoBi cnoBa: KpeaguWTHa cuMmctTema HaBYaHHSA

Annomayus. B npepgnar aemoi cTaTtbe paccmMaTpMuB:
caMOCTOSATEe/IbHOLM pabéorT bl CTYALEHTOB B ycnos
MaTepumanb cTaTbW OCHOBAHBL Ha ONpoce MHeEeHWUIMN
HauMmoHanbHOT O Yy H X BleappcandTre T(aA MMVBETHBY, aKrab3 a X C T a H

Knwouyesble cnosBa: K pe oaMHTHSa, 1 ccauMeorceTMoad 7T © B iy
CTYAEeHTa.

Abstract. This article describesquestions of the organizatiostudentsself studyin a
credit system of educatiohe article materials are basedon interviewsof teachers and
studentf the AtFarabi Kazakh Natioal University(Almaty, Kazakhstan).

Keywords credit system of educatipgudentsselfstudy.

[lo  mHeHuro  OOJBIIMHCTBA  CIEHUAIUCTOB, OCYIIIECTBIISIFOLIUX
podecCHOHATTBHYIO JISATEIBHOCTh B cepe 0O0pa3oBaHUsl M HAYKH, B YCIOBHSX
KPEIUTHOW CHUCTEMbI OOYUYCHHS «IIPOMCXOJUT HM3MEHCHHE MapaJUIMbl BBICIIETO
oOpaszoBanusi ot oOyueHuss B Qopmare «teaching» x dopmary «learningy.
CorJiacHO 3TOM CHCTEME YK€ HE UClIOBEKa «y4aTy, a UeJIOBeK «y4uTcs». B pamkax

ATOM mapaaurmMbl 4CJIOBCK TCICPL YUYUTCA BCIO JKHW3Hb, a IIPCIIOJAAaBaTC]Ib €MY
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IOMOTaeT, HO JIMIIb YAaCTUYHO, B TPaHMIAX ILEJIECOOOPAa3HOCTU U €ro JMYHON
3anHTEepecoBaHHOCTI [1].

B nensx BbISIBICHHS NPUYMH U YCIOBUH CYLIECTBYIOIIMX TPYAHOCTEH
B METOAMKE MPaBUIbHOM OpPraHU3alluu U MPOBEACHUS CaMOCTOSITENBHON padOThI
crynenta (ganee — CPC) B YHuBepcuTeTe, aBTOpaMH HACTOAIIECTO JOKJaja, Ha
OCHOBE UCIOJB30BaHUS BOIPOCOB, pa3pabOTaHHBIX B  COOTBETCTBUU C
poccuiickumu ~ mporpammamu  [2], ObutM  MHTEpBBIOMpOBaHBI  Ooiee S50
npernojaBaresied M CTYIEHTOB,  OOydYammMxcsd [0  CHEUUaIbHOCTU
«MEKyHApOJHOE IPABO» HAILErO By3a.

IlepBbiM uM ObLI 3aJaH BONpOC: Mo4YemMy, no Bamemy MHeHwulo,
npo0sembl opranmzanun CPC akryajdbHbl Ha 0OakajnaBpuare B HalleM
YuuBepcurere?

W3 nomy4yeHHBIX pe3ysbTaTOB HALIEro HEOOJBIIOTO0 HMCCIEAOBAHUS CIEIYET,
4TO 1J1s1 OOJNBIIMHCTBA U3 HAac XapakTepHo noHnMaHue CPC B y3koM cMmbIcie Kak
JEATENIbHOCTH CTyAEHTa BHE ayauTopuu, B TO BpeMsa kak CPC npencrasisieT camy
CYTh KpEeIUTHOM cucTeMbl o0yueHus. He Bce mpenogaBaTenu, a TakKe U CTYIEHTHI
SICHO MOHUMAIOT O TOM, YTO CaMOCTOSITENIbHAs pad0Ta MOXKET OCYILECTBIISATHCS HE
TOJIBKO B paMKax OTBEAEHHOTrO JJii HEe BPEMEHHM KaK OTIEIbHOTO BHUJA 3aHITHH,
HO U TaKXe BO BpeMs NPOBEACHUS JEKUUH M CEMUHApCKUX (MPaKTHUYECKUX)
3aHATHM.

[Ipy STOM OHAa HMEET KOHKPETHO OOO3HAYEHHYID KOHEUHYIO Iellb —
NOBBILIICHHE KadecTBa MCCIIEOBATENbCKON MO CYyTH paboThl CTYAEHTOB. [ 1aBHOE
ycnoBue mnposeneHuss CPC — 3TO HENoCpeACTBEHHBIM KOHTAaKT CTYAEHTa C
IIPENoIaBaTesieM M, KaK MOKa3bIBAa€T MEJAaroruyeckas MNpakTHKa, Yalle BCEro BHE
paMoK y4eOHOro paclnucaHus — Ha KOHCYJIbTAIMX [0 Y4EOHBIM BOMpPOCaM, B XOJ€
TBOPYECKUX KOHTAKTOB, MPU JIMKBHUJALUWU 33J0JKEHHOCTEH, NMpPH BBINOJHEHUH
UHAMBUAYAIbHBIX 3a7aHuid. OHa MOXXET OCYLIECTBIATHCS M B MHBIX (opMax: B

OoubMoTeke, 1oMa, B OOIIEKUTHH, Ha Kadeape.
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I'pannupl  MeXAy OTUMH  BBIIICYKa3aHHBIMH  BUJAMH  JEATEIBHOCTH
JOCTaTOYHO pa3MbIThl, HO camu Buael CPC nepecekatorcs. [Toatomy CPC moxer
ObITh TMpOBEJEHA Kak B ayJAUTOPUU, TaK M BHE €€, 4YTO pa3peliaeTcs
MPETyCMOTPEHHBIMU YU€OHBIMU TUIAHAMH U CTaHJIapTaMH.

Onnako, MpU HU3YyYCHUM KaxJI0oW aucuuiuiiabl opranuzauus CPC momxna
MPEACTaBIATh COOOM €IMHCTBO TPEX B3aMMOCBSI3aHHBIX (OpM: BHEAYJTUTOPHOMU
CaMOCTOSATEILHON pa0OThI; ayAUTOPHOM CaMOCTOSTEIBHOW pabdoOTHI, KOTOpas
OCYULIECTBJISIETCS TOJI HEMOCPEJICTBEHHBIM PYKOBOJICTBOM IIpENojaBareiisi u
TBOPYECKOM, B TOM YMHCIIe HAay4dHO-HCCIeqoBaTesbckoil padotel. Buasr CPC,
KOTOpPBI€ MPENO/IaBaTeIb MOKET MCIOIL30BaTh MPU BHIOOPE TEX WJIM HUHBIX (OpM
MOTYT OBITh pazHooOpa3HbiMU [3].

[Tpo6siemsr opranuzanuu CPC cTyneHTOB, 00y4aronuxcs Mo CHeuaibHOCTH
«MEXIYHApOJHOE TIpaBO» B OakallaBpuaTe akTyaJbHbl B HAIllEeM YHHBEPCUTETE
MOTOMY, YTO B HACTOSIIEE BpeMsi CO3JaHbl TOJIBKO €€ (hopMasibHble OCHOBBI, U,
CJIEI0BATEIbHO, €IIe MOJIHOCThIO HEe C(OPMHUPOBAIACh COAEPKATENbHASA YacTh KaK
CPC, Tak wm camoil KpemuTHOW cHUCTeMbl 0OyudeHus. B »Tom acmekre
paccMaTpUBaEMOr0 BOIPOCA MHEHUS OINPOIIEHHBIX MPENOJABATENIEH U CTYJIEHTOB
COBNAAAIOT. B 3T0il CBSA3M MOJMTHUKA PYKOBOJACTBA YHMBEPCUTETA, HAIPABIECHHAs
Ha CO3/laHWE JIEHCTBUTEILHO WHHOBAIIMOHHOW CHUCTEMBI OOyYEHMs, JOHKHA OBITh
oOecrieyeHa B OpraHu3alMOHHO-MeTogudyeckoM  miaHe. Co  CTOpOHBI
IpernojiaBareyieil ¥ CTyACHTOB OHA JOJDKHA MOJTYYUTh O€3yCIIOBHYIO MOAJEPXKKY C
JAJIbHENIICH pealin3alued B BUJI€ IPAKTUYECKUX JICHCTBUMN.

IIo Bompocy 0 TOM, B 4eM 3aKJ/JI0YAETCH CTPaTernyeckoe Ha3HAYeHHe
CPC, B KayecTBE OCHOBHOTO BBIBOJA CJIEAYET OTMETUTh OTCYTCTBUE Y
ONpENICICHHOW YacTH OMNPOIIEHHBIX YETKO BBIPAKEHHOTO TOHUMAHHUS U
HEIMOCPEJICTBEHHOTO  MCIOJIb30BaHUS ~ HOBOM  KOHIENIMU  0Opa3oBaHusl,
BBIPKAIOMIETOCS B TOM, YTO OT MpernojaBaTesie TpeOyeTcs «y4UTh CTYJICHTOB

YUUTLCA. CHC}IyeT corjiacuTtbCiad ¢ MHECHHEM O TOM, 4YTO <<HCO6XO)II/IMO Pa3BUTHC
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TBOPYECKOT0 U KPUTHUYECKOTO MBIIUICHUS, YMEHHSI OPUEHTHUPOBATHCS B OIPOMHBIX
MaccuBax WH(GOpPMAIlMd M CHUCTEMHO €€ aHAJIW3HpPOBaTh, BBIAEIATH TJIABHOE,
UCIIOJIB30BaTh B CBOEHW Kapbepe pas3iWyHble AUCTAHIMOHHBIE IPOIPaMMBbI
oOyuenus» [4]. CkazaHHOE B IIMPOKOM CMBICJIE, €Ile pa3 O3HAYaeT, YTO CUCTeMa
BBICHIEN IIKOJBI OOpa30BaHMS YYUTh M HAYYUTh CTYIAEHTOB YUYUTHCA. ODTOU
IJIABHOM TEHJEHIMM B MHPOBOM cHUCTeME OO0pa3oBaHMs CErOJHS  HET
aJIbTEPHATUBBI.

Ha nam B3risig, TpeOyercst HE TOJBKO M HE CTOJIBKO MOIYJSIpU3alus 3TOU
KOHLIENIIIMA KaK B Cpele IpernoAaBaTesie, TaKk W CTYIAEHTOB, CKOJIBKO €€
MOJIHOLEHHOE HAYyYHOE W METOJUYECKOe OO0ECIeYeHUe MOCIeq0BaTEebHOIO,
TapMOHUYHOTO BHEJPECHHUS B YK€ CJIOKHBIIYIOCS 32 MHOTME TOJABI IPAKTHUKY
OpraHu3alyy y4eOHOro Mpolecca B MOCTCOBETCKUX roCyAapcTBax.

Manee Obl1 3agan Bompoc: Kak Bbl 00b1yHO opranmsyere CPC wu
nposoaute CPCII?

AHanu3 OTBETOB Kak MpenojaBareieil, Tak M CTYIEHTOB IOKa3bIBAaeT
UCIIOJIb30BaHUE B y4eOHOM Tpoliecce caMmbIXx pasHooOpa3Hbix Buj1oB CPC, B uucne
KOTOPBIX CJIEyeT Ha3BaTh: CPABHUTEJIbHBIN aHAIU3 CUJIBHBIX M CIA0BIX CTOPOH
TOTO WJIA WHOTO SIBJICHUS WJIM TPEIAMETA; POJIEBbIE UIPhl B BHIE CYAEOHOTO
3acellaHMs; pelIeHue 3a1au (Ka3ycoB); 3CCe; MUCKYCCHIO; MPE3CHTAIUIO; Claiiji-
I0y; HaMKCaHUE COYMHEHHUS IO MPOCMOTPEHHOMY (QUIBMY (peIKo) U p.
Hebounbioe uncno npenojaaBaTesield UCMONB3YIOT camyto npoctyio popmy CPC B
BUJIE HamucaHusd pedeparoB, a TAKKE TaKUE CXEMBI «BOIPOC-OTBET; MPOBEPKA
KOHCIIEKTOB H T.]I.

Kak mnokazanu pe3ysibTaTbl HCCACAOBAHUSA, y KAXKIOTO MPENoaaBaTesIs
CIIOKUITUCH CBOM «JTt00uMBbIe» BuIbl CPC, KOTOpBIE OH «IIPUBBIK» UCIIOJIB30BAThH B
cBoeil oObuHOM mpakTuke. [lo TpU3HAHUIO K€ CaMHUX CTYACHTOB TOJIbKO

OI'paHUYICHHOC HUX HYHCJIO0 C€ OAHOIO KypCa HMCHOT T1opg4dcec IKCJIAHUEC H
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HE0OXO/MMbIe HAaBBIKA CaAMOCTOATEIBLHOTO aHan3a U pabOThl ¢ UCTOUYHUKAMHU, a
OCTaJIbHBIE HE YTPYKasi ce0sl, UCMOIb3YIOT MOJITOTOBJICHHBIE MU MaTEpUAIbI.

[ToaTomy ObLIO OBl TPaBWIBHBIM OPUEHTUPOBATH TpenojaBaTeieii Ha
ucrosib3oBanue Oosbiiero yucia BugoB CPC, codetas ux ¢ pa3jiM4yHbIMU
dbopmamu, He 3a0bIBasi MPU ATOM HEOOXOAMMOCTH ydeTa OCOOCHHOCTEH JIMYHBIX
KA4ueCTB Ka)J0ro CTYAEHTA U €r0 MPEANOYTEHNI IPU OpraHu3alyy U IPOBEACHUN
CPC. [IlpeacraBnsercss Takke BaXHbBIM PEKOMEHJOBATh MPEMNoiaBaTesIM
pEeryJiIpHO TOBBINIATh YPOBEHb CBOEW KBadu(UKaMKM B TOM, 4YTO Kacaercs
oOnaaHusi HOBEUIIMMHU TMEJAarOTHYECKUMH 3HAHUSIMH U METOAMYECKUMU
pa3paboTKamMu B 3TOM 00JIaCTH.

Hamm Obl1 3aman  caeaywmmid Bompoc: Kak Bbl ycumiamBaere ¢
BHYTPEHHIOI0 MOTHBALMIO CTYACHTA VISl €r0 CAMOCTOSTEIbHON padoThI?

Pe3ynbTaThl ompoca moKaszajau, YTO HE BCE MPEMNOJaBaTEIN HCMOJIb3YIOT
METOAbl W MPHEMBI MPABWIBHOTO CTUMYJIUPOBAaHHUS BHYTPEHHEH MOTHBAIUU
CTyneHToB. Yalmie BCero MMH HCIHOJB3YIOTCSI TaKU€ METOJbl KaK: HAYUCIICHUE
JOTIOJTHUTENBHBIX OAJIJIOB HAa HAyYHO-UCCIENOBaTeIbCcKyto KommnoHeHTy CPC wu
aktyanbHOCTh TeMbl CPC. Hekoropeie yoexaatot ctynenToB B 3Haunmoctu CPC.

[To MHEHHIO cCaMUX CTYJEHTOB, CHJIbHBIMH MOTHUBaMU [IJIsi 10OPOCOBECTHOTO
BoimosiHeHuss umMu  CPC  BpicTymaeT CHOCOOHOCTh MBICIHUTh, PAaCCyXKIaTh,
MPaBUWIBHO M3J1araTh CBOIO MBIC/Ib M UyBCTBOBaTh ceOsi mpodeccruonanom. Kpome
TOro, B choy4ae eciu B TemMe wunum 3amanuud it CPC  Her nwyHOM
3aMHTEPECOBAHHOCTH U K TOMY € €CIM OHO HE aKTyaJlbHO MJII KOHKPETHOIO
CTYyJIeHTa, TO OH oTHeceTcs K BbinoiHeHUt0 CPC Tonbko opMalbHoO.

Ycunenne BHYTPEHHEW MOTHBALMU CTYAEHTA [JII €ro CaMOCTOSATEIbHOMU
paboOThI TOJIBKO HA TIEPBBIA B3TJISAJ KAXKETCS HE CTOJIb 3HAUUTEIHLHBIM, a HA CAMOM
JieJie OH HampsMyl CBsSI3aH C BOIPOCAMU ONPEACJICHUS HCTUHHOTO CMBbICIIa
oOpasoBanus. Kak u3BeCTHO, CIIOBO «00pa3oBaHKE», HIMEET KOpeHb - «eduCcoy, uTo

B IICPCBOAC C JIATHHCKOI'O s3blIKa O3HA4YacT «BLBISABJICHHC), «OCBCUICHUC),



ITPABOBI CUICTEMU

HayxkoBwii enextponuuit sxypnan 1-2013

«pa3zButuey. ['MaBHas CyTh COBpPEMEHHOro 00pa3oBaTEIBLHOrO Mpolecca JOJKHA
COCTOSITh B BBISIBICHUM BHYTPEHHHX, CKPBITBIX CIHOCOOHOCTEW CTYyJEHTa M HX
pa3BUTHH.

B 37011 CBA3M MpeacTaBisAeTCs MPaBUIbHBIM PEKOMEHI0BATH MPENO1aBaTENSIM
MaKCUMAaJIbHO WHAuBHAyanu3upoBaTh 3ananus s CPC, wucnonb3ysi, Takum
oOpa3oM, cHocoObl M MPUEMBbl JMYHOCTHO OPUEHTUPOBAHHOM TEXHOJIOTHH
oOydenms. PekoMeHayeTcss MCIoIb30BaTh OJHOBPEMEHHO CaMble pa3HOOOpa3HbBIS
MEXaHHU3Mbl CTUMYJHUPOBAHHUS BHYTPEHHEH MOTHUBAIUU CTYJIEHTOB, KakK-ToO:
pelieHne MpakTHuecKuX (MpaBONPUMEHUTENBHBIX) 3a7a4, MpoO0JeM, BOIPOCOB;
ucrnonap3oBanue B 3a1anuu CPC MoaenupoBaHus peaJbHON )KU3HEHHON CUTYallNH;
BbIJIaBaTh B 3aBUCUMOCTH OT WHTEJUICKTYaJbHBIX CIIOCOOHOCTEH CTYJEHTOB
YCIIOKHECHHBIE BapuaHThl 3amanuii; npeanarath 11 CPC Tonbko akTyanbHbIE
TE€MbI; HAIPABUTH NMEPCOHAIBHYIO 3aUHTEPECOBAHHOCTh CTYJECHTA HAa BBIIIOJHEHUE
3aJlaHHON TeMbl, yBenudeHue OamoB 3a CPC u uckimtouenue (HopManbHOrO U
MTOBEPXHOCTHOTO ntoaxoaa B opranuzanuu CPC.

C uesib10 BBISICHEHUSI METOAMYECKON «ITOJIKOBAHHOCTH» MpenoaaBarteJiei
U NOHUMAaHusA cryaeHTamu 3HadeHnnss CPC um ObLI1 3a1aH BONPOC. KAKOBBI,
no BameMy MHeHMI0, LIeJIH MEJATOTHYECKOr0 KOHTPOJIs pe3yabraroB CPC?

Pe3ynbTaThl ompoca MOKa3aJM OTCYTCTBUE MPABWIBHOTO ©  €AUHOTO
MMOHUMAaHHUS LIEJIM TaKOTO KOHTPOJIA. KakabIM MpenoiaBaTesieM OH TPAKTYyeTCs MO-
cBoeMy. Tak, UMM B KaueCTBE OCHOBHBIX OBLIM BBICKA3aHbl MHEHHUS O TOM, UTO
nearoruieckuii  KoHTposb pesynbratoB CPC  3akmrodaeTcss B: yOXKIEHUU
MOJyYeHUs]  ompejieieHHONM  uHboOpMalu;, OIEHKE palOThl,  BBISIBICHUU
MEPCIEKTUBHBIX CTYAEHTOB; cBoeBpeMeHHOW cnadye CPC; Hanuuuu mOJHOU
uH(OpMAIUU B CAMOCTOSITENIbHON paboTe; KoHCyabTanuu 1mo Bonpocam CPC.

JIums HeMHOTHE TIpenoaaBaTenu Obutn 6sn3ku k uctune: CPC nmpeamnosaraer
OTIpEJICIICHUE CITIOCOOHOCTH CTYACHTa K CaMOCTOSITEIbHOU paboTe; popMUpOBaTh

HAaBBIKH CAMOCTOATCIBbHOTI'O HAYYHOI'O ITOMCKA U YMCHHUEC aHAJIIM3UPOBATDh, II0OKA34Thb
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CTYJIEHTY €ro «ciabble MecTa» JJjIsi TOTO, YTOObI OH Jajbllle pa3BUBAJICSI U HE
OCTAHABJIMBAJICS HA JOCTUTHYTOM.

B otnuume ot mpenogaBaTeseil, CTyIEHThI JOKa3ald, YTO Y HUX CJIOXKUIIOCH
JIOCTAaTOYHO 4YeTKoe TmpeactaBieHue o memsx u 3agadax CPC. Tlo wux
COpPABEAJINBOMY MHEHHIO, L€ MEJaroruyeckoro KOoHTpoas pesynbratoB CPC
JTOJKHBI 3aKJTI0YAThCS B: BBISIBICHUU MPOOEIIOB CAMOCTOSTENIbHON paboThl I UX
MOCIICIYIOIIETO  WCHOPABICHUS; IPOBEPKE 3HAHWN, YMEHUM W  HABBIKOB
CaMOCTOSITENbHON paboThl. HTEpeCcHBIM, Ha HAII B3TJISA, MPEACTABIISACTCS MHEHUE
OJTHOTO U3 CTYAEHTOB O TOM, YTO OJIHa M3 LEJEeH Takoro KOHTPOJIS JOJKHA
COCTOSITh B BBISIBICHHHM NPOOETOB B METOJAX TMPENOJaBaHUS W BOCIHUTAHUS.
JlaHHOE MHEHHE B CBOIO OYEpE/b yKa3bIBA€T Ha HEOOXOAMMOCTh UX BOCIIOJIHEHUS
ripu niposenenun CPC.

B kauecTtBe (pakTOpOB, BAMSAIOMIKX Ha opraHu3anuio u nposenenue CPC, no
MHEHHUIO I[pernojaBaTesied, BBICTYNAIOT: HMHHUIMATHBA MpernojaBaTess U
BO3MOXXHOCTH  CTYyJICHTa; 3aMHTEPECOBAHHOCTh W MOTHBAIUS  CTY/CHTOB;
KBaJIM(DUKALMS MTPENOoJaBaTels U €ro yMeHHe IpaMOTHO M CHCTEMHO OpPraHU30BaTh
CPC; Bpems nposenenusi CPC, ero npoaoKUTENbHOCTh; KOJIUYECTBO CTYJEHTOB
B MHKpPO-TPYIIE; HAIW4YHEe CBOOOAHOTO IOCTyNa B WHTEPHET ISl CTYJIEHTOB U
npernojaBareliell; HeoOXOIMMOe TEXHHYECKoe oOecrieueHue u Japyrue. 4Yto
KAacaeTcsi BpPEMEHHM TMPOBEACHHMS CAMOCTOSITENbHOM pabOThl CTyA€HTa U
npenoaaBarens (nanee - CPCII), To, Ha HamI B3TJSI, 3TOT BUJ 3aHSATUNA JOJIKEH
HaXOAMTbCS IO  PACIUCAHUIO MEXAY JIEKIMOHHBIM M  CEMHUHApPCKUM
(MpaKTUYECKUM) 3aHATUEM, 3aHUMAasi TPOMEKYTOUHOE TOJI0KEHHE.

[Io MHEHMIO CTYJEHTOB, OCHOBHBIMH «JBIXXYIIUMHU CHUJAMH» TpHU
ocymectBiaeHU CPC SBISIIOTCS: OTHOLIEHHE CaMOro CTYJEHTa K AUCLMILIUHE U
NpernojiaBaTesito; OlleHKa B Oaiax; HOBBIE MOAXOAbl B OOyYEHUHU; YETKUE
tpeboBanuss nmo CPC co cropoHbl mpemnogaBaTens; pa3paboTaHHas TeMmMaThKa U

pexkoMenayemas gaureparypa g noarotoBku k CPC; kauectBeHHass U
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COOTBETCTBYIOIIAasi TEMATUKE JIuTepaTypa B oubnuoreke u ap. Kpome toro, onu
oOpaTuiau BHUMaHUE Ha BAXKHOCTh TaKUX (PAKTOPOB Kak: MPAaBUILHOE COCTABJICHUE
pacnucaHus; pasMepbl, OCBEUIEHHOCTh, TEMIEpaTypa B ayautopuu. KonndecTBo
CTYJIEHTOB TaK>Ke OKa3bIBalOT O0JbIIOe BiusiHuEe Ha ripoeaeHne CPCIL.

Kak oT4eTiiMBO 3aMETHO W3 PE3YJbTATOB MCCIEIOBAaHUSA, B MPOIECCE
opranmzanud u npoBeaeHur CPC cymecTByloT Kak OOBEKTHUBHBIE, TaK H
CYObEKTHUBHBIC NPUYMHBI W ycioBus. [Ipu ganpHeHIIeM COBEPIICHCTBOBAHUU
opranuzanuu u nposeaeHuun CPC cTyaeHTOB, 00y4aromuxcs Mo CHeuaibHOCTH
«MEXIYHapOJHOE NpaBo» B OakajaBpuare B YHUBEPCUTETE CIEIYET Y4YeCTh
U3JI0)KCHHBIE BBIIIE (PAKTOPBHI.

B 3akir0ueHne HaM ObLIO BasKHO Y3HATh NPENJIOKEHHUS NpenojaBarTesen
U CTYCHTOB 110 yJay4YlleHuI0 kayecrsa opranusauuu CPC.

[IpenonaBarensamu ObUIM BbIKa3aHbI CIEAYIOIIME MPEIOKEHUS: pa3padoTaTh
TUIIOBBIE METOIAMYECKHE YyKa3zaHus M MpoQeccOpCKO-NPEnoaBaTeIbCKoro
coctaa (IIIIC) mo opranumzauuu u mpoenaeHutro CPC B VYHuBepcutere s
IYMaHUTApPHBIX CHELUAIBHOCTEN; MPOBOAUTh METOAUYECKHUE CEMHHAPBI 110
npuHunam, noaxoaam B opranuzanuu CPC mgns IIIC. Kpome Toro, tpedyercs
ONpEJENCHNE ONTUMAJIBHOIO COOTHOLIEHUs Y4eOHbIX 4YacoB «Jiekius-CPCII-
CEMUHAp»; OpHUEHTAlUs Ha MNPUKIAAHBIE 3aJa4d, [PABONPUMEHUTEIbHYIO
MPaKTUKY; MpelycMaTpUBaTh YETKYIO MOJMTHKY BbicTaBiieHus OaoB 3a CPC;
obecrnieunTh OUOIUOTEKH CIIEHMATIBHON JTUTEPaTypOl Ha FOCYIapCTBEHHOM SI3bIKE;
HOBBICUTH YPOBEHb TEXHUKO-UH(OPMALIMOHHOTO 0OecTieyeH s yueOHbIX 3aHATUH.
[ToabiTOKMBast ~ pe3yJbTaThl  ONpOCa HYXHO  OTMETUTh, UYTO Kak JJs
npenojaBaTesiel, Tak M CTYJEHTOB HEOOXOIMMO, MpPEXIe BCEro, MPaBUILHO
noHUMaTh cMbICH U 3HaYeHne CPC B yCIoBUAX KpeAUTHOU cuCTeMbl 00ydeHus. 13
PEKOMEHJIallMK  CHeUanucToB oTHocuTenbHo poiu CPC B o0pa3oBaTenbHOM
npolecce ClelyeT, YTO OCHOBHAs 3ajiaya BBICHIETO 0Opa30BaHUS 3aKIIOYAETCs B

GbopMUPOBAHUM TBOPYECKOW JIMUHOCTU, TTOATOTOBKA CIEIHUAINCTA, CIIOCOOHOTO K
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CaMOCOBEPIIEHCTBOBAHUIO, CaMOOOPa30BaHUI0, WHHOBAIMOHHOW JIESITEIIbHOCTH.
Pemuiennie 3ToM 3amaud Bps JM BO3MOXKHO TOJIBKO IYTEM IE€pe/ladyd 3HAHUU B
rOTOBOM BHJIE OT IpernojiaBareiisi K cTyneHty. Heobxoaumo mnepeBecTu CTyJeHTa
U3 MMACCUBHOTO MOTPEOUTEIIS 3HAHUHN B aKTUBHOTO MX TBOPIIA, YMEIOIIETO BUJIETh U
dbopMyIMpoBaTh MPOOIEMY, aHATM3UPOBATh W Npeaarath MyTH €€ PEIICHUS, B
UTOT€ HAWUTHU ONTUMAJIbHBIM pe3yJabTaT W JOKa3aTb €ro MpaBUIIBHOCTb.
[Ipoucxomsimmass B HacTosimiee Bpems pedopma BBICIIETO O0pa3oBaHUS B
MOCTCOBETCKUX TOCYy/IapCcTBaX CBsi3aHa, IO CBOEH CYTH, C TIEPEXOJOM OT
napagurMbl oOy4eHUs: K TmapaaurmMe oOpa3oBaHus. B 3ToM mjaHe crleayer
npusHath, yTo CPC sBIsSIeTCS HE TPOCTO BakHOU (QopMoil 00pa3oBaTEIHLHOTO
MpoIlecca, a J0JHKHA CTaTh €ro OCHOBOW. DJTO MpENNojaracT OpPUEHTALUI0 Ha
aKTUBHBIE METOJAbl OBJIAJICHUS 3HAHUSMHU, Pa3BUTHUE TBOPYECKUX CHOCOOHOCTEH
CTYJICHTOB, MEPEX0Jl OT MOTOYHOTO0 K HHAUBUIYATU3UPOBAHHOMY OOYYEHUIO C
y4eTOM MOTPEOHOCTEH M BO3MOKHOCTEH JuyHOCTH. Ycmienue poiau CPC B aToi
CBSI3M  O3HAUAaeT MPUHIMIUAIBHBIA  TEPEeCMOTp  OpraHu3aluud  y4eOHO-
BOCITUTATEIBHOTO TMpoIlecca B BYy3€, KOTOPBHIH JIOJDKEH CTPOUTHCA TaK, YTOOBI
pa3BUBaTh yMEHUE YUYUThCA, (OopMUpOBaTH y CTyJEHTa CIHOCOOHOCTH K
CaMOpPa3BUTHIO, TBOPYECKOMY MPUMEHEHHUIO TIOJYYEHHBIX 3HaHWM, crocodam
amanTanmd K npodeccuoHambHON  gestensHocTH  [3].  Bpemenu — Ha
CaMOCTOATENbHYI0 pabOTy B y4e€OHOM MpOIECCE BIOJHE AOCTATOYHO, BOMPOC
TOJIBKO B TOM, Kak 3(QQEeKTHBHO HCIOJB30BaTh 3TO Bpems. B oOmem ciydae
BO3MOXKHBI JIBA OCHOBHBIX HAIlpaBJICHHUS TMOCTPOEHUs YYEOHOTro Mpolecca Ha
ocHoBe CPC. IlepBblii — 3TO yBETWYEHUE POJH CAMOCTOSITENbHOW pabOThl B
mpolecce ayauTOpHBIX 3aHsATUd. Peammsamust »storo mytu Tpedyer OT
npernojiaBarenieil  pa3pabOTKh METOAMK W (GOpM OpraHU3ANH  AyJAUTOPHBIX
3aHSATUNA, CIOCOOHBIX OOECHEYUTh BBICOKHMH YpPOBEHb CaMOCTOSTEIbHOCTH
CTYICHTOB M YJIYy4lllCHHME KayecTBa MOATrOTOBKU. BTopoil — mOBbIIEHUE

AKTUBHOCTH CTYIACHTOB II0 BCEM HaIIPABJICHUAM CaMOCTOSITEIIbHOU pa6OTBI BO
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BHeEayIUTOpHOE Bpems. OAHAKO B 3TOM YAaCTH CYLIECTBYET psiii TpyAHOcTeil. B
NEPBYIO0 OYEpPElb 3TO HEFOTOBHOCTh K HEMY KaK OOJIBIIMHCTBA CTYJEHTOB, TaK U
npernojiaBareneid, mpudyeM U B MNpo(ecCHOHATBHOM, U B ICHUXOJOTHUYECKOM
acnektax. CymiecTBytoiiee UHPOpMalMOHHOE olecrieyeHne y4eOHOro mporecca
TaK)Ke ABIIAETCS HEJOCTATOUHO MOJTOTOBICHHBIM AJi 3(PEKTUBHON OpraHU3aIuu
CaMOCTOSATENbHON padOTHI.

BwmecTte ¢ TeM npu Bcex CyIIECTBYIOIIUX TPYAHOCTAX HENb34 3a0bIBATH O LEJIH
CPC. Omna 3akmroyaeTcs B TOM, 4YTOObI HAy4HUTh CTYJEHTAa OCMBICIEHHO U
CaMOCTOATENLHO paboTaTh CHayana ¢ y4eOHbIM MaTepuaioM, 3aTEM C HAyYHOU
uH(popMaIMend 1 3aJI0KUTh OCHOBBI CAMOOPTaHU3ALMA U CAMOBOCIIMTAHMS C TEM,
yTOOBl MPUBUTH yMEHUE B JlaJbHEHIIIEM HEMPEPHIBHO IMOBBIIMIATH CBOIO
KBaIM(PUKaLHIO. B 3TOW CBSI3W B MHAUMBUIYAJIIbHOM IIJIaHE HEOOXOJUMO CHIENaTh
tak, 4To0bl B CPC 00s3aTe€NbHO JOJDKHO OBITh YUYTEHO BHEAPEHUE PE3YJIhTATOB
HAyYHBIX HCCIIEIOBAaHUNA. DTO MMEET BOCHUTATEJIbHOE 3HAu€Hue A Oyayiiei
MPAKTUYECKON JIEATETbHOCTH CTYAEHTA, TOCKOJbKY Ka)KJasi CaMOCTOSITEIbHas
paboTa MOJDKHA COJEPKaTh KOHKPETHBIE MPEJIOKEHUS, HAMpaBlICHHbIE W Ha
pa3BuTHe Haykd. KpomMe TOro, CTyAEHT CMOMKET HCIOJIb30BaTh pE3yJbTaThl
BBITIOJTHEHHBIX UM pabOT B KYpPCOBBIX M JUIUIOMHBIX paboTax (MPOEKTax), 4To

TaK)Ke CIIOCOOCTBYET yNYUIIICHUIO €T0 MpohecCuOHATBLHOM MOATOTOBKH.
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Summary

The article "Students Sedtudy in a credit system" is devoted to the problems of the teaching of
international law in the preparation and implementation of educational standards for the teaching of
international law.
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The authors have interviewed more than 50 teachers and stunfethis specialty "International
Law" Kazakh National AFarabi University (Almaty, Kazakhstan) in to analyze the problems of proper
organization and methodology of Sstidy.

We use in an interview the following questions:

- Why are the problems of ongzing Students Settudy actual in our University;

- What is the strategic purpose of the Studentsshadiy;

- As you strengthen a student's intrinsic motivation for his StudentstGeyf,

- What are the goals of pedagogical control results Studeeitstudy;

- What are your suggestions to improve the organization's quality Studerssuaglf

The authors highlight the fact that the reform of higher education in theSuyét states is related
to changing the paradigm of higher educationonthe fmat of «t eaching» to th

The main purpose of the articleto pay attention to the importance of Students-Satly for
teaching in credit system, which is not only an important form of educational process, but it was to be his
base.
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IPABO €BPOIEVCHKOI'O COIO3Y TA IIPABO PAJIU
€BPOIIN

Pavel Biriukov
Doctor of law, professor,
head of the chamber of international and European law
of the Voronezh State University

The decisions of the European Court of Human Rights in the legal

system of Russian Federation

In accordance with article 1 paragraph 6 of the Federal act “On the ratification
of the Convention for the protection of human rights and fundamental freedoms
and the protocols thereto” 1998, “In accordance with article 46 of the Convention
the Russian Federation recognizes ipso facto and without special agreement the
binding jurisdiction of the European Court of human rights on the interpretation
and application of the Convention and the Protocols thereto in cases of alleged
violations of the Russian Federation of the compact acts provisions when the
alleged violation have taken place after their entry into force in relation to the
Russian Federation™.

Under the article 46 of the Convention for the protection of human rights and
fundamental freedoms of 1950, the High Contracting Parties undertake to abide by
the final judgment of the Court in any case to which they are. Thus, the ECHR
doesn't create new propositions of International Law. The court checks on

compliance with the state party to the Convention of 1950. In the decree of 1978
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on the case “Ireland v. the United Kingdom” the Court emphasized that its acts
“are not only the solution of specific disputes, but also, in a broader sense,
explanation, the protection and development of the standards of the Convention”.
The court also assists to observance by States parties to the Convention of the
assumed obligations.

Thus, ECHR acts are not sources of International Law. What is the legal force
of the ECHR decisions in the Russian Federation?

The article 6 of the Federal Constitutional Act “On the Judicial System of the

9ol XxXiii

Russian Federation of 1996 provides that bound by the decisions of
international courts on the territory of the Russian Federation «is determined by the
international treaties of the Russian Federationy.

In accordance with provisions of the Federal act “On the ratification of the
Convention for the protection of human rights and fundamental freedoms and the
Protocols thereto” 1998"" decrees of the ECHR, taken in respect of the Russian
Federation, are an integral part of the legal system of Russia. The specified judicial
acts are binding for all state and municipal authorities. Moreover, the Court
judgments are legal facts for the revision of the new circumstances in court
decisions, adopted by the national judicial authorities.

For example, in accordance to c. 4 of the article 413 of Russian criminal
procedure Code a new circumstance, which serves as a basis for resumption of
proceedings in criminal cases, is “established by the European Court of human
rights violation of the provisions of the Convention on the protection of human
rights and fundamental freedoms in court of the Russian Federation criminal case
related to: a) the application of the Federal law, which is not responded with
provisions of the Convention for the protection of human rights and fundamental
freedoms; b) other violations of the provisions of the Convention on the protection

of human rights and fundamental freedoms”.
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In accordance with c. 7 of 311 article of Russian Arbitration procedural code
“established by the European Court of human rights violation of the provisions of
the Convention on the protection of human rights and fundamental freedoms in the
consideration of the arbitration court on the particular case in connection with the
adoption of a resolution, in which the Complainant appealed to the European Court
of human rights”, is regarded by the court as a newly discovered circumstance and
IS the basis for revision of the judicial act.

According to the article 392 of the Civil procedural code of the Russian
Federation, court rulings that have entered into legal force may be reviewed based
on newly discovered circumstance or new circumstances.

Reasons for the review the court rulings which has become effective in law, in
particular are: “(1) the newly discovered circumstances specified in the part 3 of
this article, which existed at the time of adoption of the decision and were essential
to trial of circumstances of the case”.

The third part of the article relates following to the new circumstances: “the
establishment by the European Court of human rights violations of the provisions
of the Convention on the protection of human rights and fundamental freedoms in
the court's consideration of a particular case, relative to the adoption of a decision,
under which the applicant appealed to the European Court of human rights™.

The Ruling of Russian Supreme Court Plenum of October 10, 2003 “On the
application by general jurisdiction courts of generally recognized principles and
propositions of international law and the international treaties of the Russian
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Federation is recommended that the Judicial Department under the Supreme
Court of the Russian Federation should inform the judges on the jurisprudence of
the ECHR, in particular about the decisions relating to the Russian Federation, by
way of the authentic texts and their translations into Russian language.

According to the c. 2 of Ruling of the Russian Federation Supreme Courts

Plenum Ne 3, of the Plenum of the Supreme Arbitration Court of the Russian
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Federation of February 4, 2010 Ne 2 “On the Rules of Judicial Disciplinary
Tribunal”™" the grounds for review of the decision of the Judicial Disciplinary
Tribunal of newly discovered circumstances are: “establishment by the European
Court of human rights violation of the provisions of the Convention on the
protection of human rights and fundamental freedoms in the consideration of the
case the Judicial Disciplinary Tribunal, in order the adoption of a decision, under
which the applicant appealed to the European Court of human rights”.

The c. 7 of Ruling of the Plenum of the Supreme Arbitration Court of the
Russian Federation of June 30, 2011 Ne 52 “On the application of the provisions of
the Arbitration procedural code of the Russian Federation for revision of the
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judicial acts on new or newly discovered circumstances reads as follows.
According to the forth paragraph of the third part of 311 article of Russian
Arbitration procedural code with the application for revision in case of new
circumstances in order the European Court of human rights violation of the
provisions of the Convention on the protection of human rights and fundamental
freedoms in the consideration of the arbitration court of a particular case may
contact person who was involved in the case, in order the adoption of a decision,
under which the applicant appealed to the European Court of human rights, as well
as other persons who were not involved in the present case, but on the rights and
duties were taken judicial act by the arbitration court.

Saluting the recognition of the importance of the legislator (and Supreme
courts following by the legislator) the decisions of the ECHR, | am not quite able
to agree with the approach of the acts of the Court as “newly discovered” or “new”
circumstances. In my opinion, we should talk about another thing. ECHR checks
on the fact of observing the Convention of 1950 in a particular case. Fact of
incorrect application (or non-application) of the Convention had already taken
place in the time of state bodies decision-making, which then «appealed» to the

ECHR. In other words, the violation of the Convention had already existed; it
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wasn't simply “seen” (or was intentionally unsaw). What does this «new» or newly
discovered fact means?

Therefore, in the context of Russian Constitution (as well as propositions of
law of the Criminal procedural code, Arbitration procedural code, Civil procedural
code), it has been a violation of international Treaty and the provisions of the forth
part of the fifteenth article of the Constitution - «if an international treaty of the
Russian Federation fixes other rules than those envisaged by act, the rules of the
international agreement shall be applied». I suppose, that in this case another rule
should act; the decision of a state body shall be a subject to revocation, because it
violates the proposition of substantive or procedural law.

For the purposes of implementation, all ECHR decisions can be conditionally
divided into two categories: resolutions adopted by the Court in respect of the
state-party, and the decision in respect of the other states-parties to the Convention.

In accordance with the article 46 of the 1950 Convention, states undertake to
abide by the final judgment of the Court in cases to which they are parties. In its
first decision, the ECHR noted that, in accordance with the 53 article of the
Convention «only states-parties of the Convention that are “parties in the dispute»,
undertake to comply with the decision of the Court”.

Degrees, which are adopted by the Court in respect of the other states-parties
of the Convention, formally aren't binding for the countries, who weren't parties to
the case. However, these acts may not be taken into account in law-enforcement
practice of the national courts, the Decision of the Court provides an interpretation
of the Convention and, in it sense, is obligatory for all countries of the Convention.

The former Chairman of the ECHR, R. Risdal, was emphasizing, that “they
only perform the principal obligation, under which they are subscribed on the basis
of the first article of the Convention, namely: to ensure compliance with the rights
and freedoms of any person, which is subjected to their jurisdiction, as it had set in

the Convention, but at the same time with the light of the interpretation, which is
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being given to them by the Court in its decisions”. As a rule, the Court shall refer
decision on a particular case to the earlier adopted legal acts. Decrees of the ECHR
don't have the sign of a normative novelty, because it's represented the
interpretation and explanation, reveal the meaning and content of the particular
provisions of the Convention, it isn't, in essence, enabling legislation and it doesn't
create new legal propositions. The interpretation of the ECHR, which provides
provisions of the Convention, becomes a model for solution of similar cases by all
States.

Decisions and decrees, which were adopted by the court earlier, are a legal
instrument, which is used by the Court for a decision in a similar case. The ECHR
ruled that it will come out of earlier decisions on “conclusive consideration”, for
example, “to ensure that, the interpretation of the Convention was reflected the
social changes and continued to meet the requirements of today”.

Therefore, under the Court's “practice” is necessary to understand that Court
decrees, which were made not only in respect to the Russian Federation, but also to
other countries - participants of the Convention and of which the Court proceeds
with the examination of specific cases.

In the documents of the Supreme Court of the Russian Federation this fact has
been repeatedly confirmed.

The ECHR «recognizes the possible cancellation of entered into force court
decision only in exceptional circumstances (judgment of 28th of October, 1999 in
the case of Brumarescu v. Romania™*™.

On the basis of the legal nature of the Russian Federation as the state, where
branches of the legislation form the system of the interconnected elements, as well
as due to the constitutional principles of proportionality, equality and justice, such
measures must be adequate for protected values and indeed necessary in terms of

the legislation.
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This corresponds to paragraph 1 of article 6 of the Convention, 1950 in its
understanding by the ECHR, requested, in a Decision of 19 March 1997 on the
case of Hornsby v. Greece™ " that the execution of a judgment given by any
court must be regarded as an integral part of the "right to a court”, since this right
would be illusory if the legal system of the state allowed a final, mandatory judicial
review is not an act that would impair any of the parties. It corresponds to the first
paragraph of the sixth article 6 of the Convention of 1950 in its understanding by
the ECHR, which requested in a Decree of 19th of March of 1997 on the case of
Hornsby v. Greece, that the execution of a decision, given by any court, must be
regarded as an integral part of the "right to a court”, because this right would be
illusory, if the legal system of the state allowed a final, mandatory judicial review
IS not an act that would impair any of the parties.

The court has repeatedly emphasized that political parties are a form of
Association, which are essential to the proper functioning of democracy (judgment
of 30th of January of 1998 in the case of the United Communist party of Turkey
and others v. Turkey™". Free elections and freedom of political parties lie at the
basis of any democratic system, which are interconnected and reinforce each other
(Decree of 2nd of March of 1987 in the case of Mathieu-Mohin and Clerfayt
Ixxxiii

v.Belgium and of 19th of February of 1998 in the case of Bowman v. the

United Kingdom"™™).

Consequently, Russian courts are obliged to follow the practice of the ECHR
and take into account the decrees, taken by the Court in respect of not only Russia,
but also of other States. It, of course, will be a guarantee that in the future on
similar cases against the Russian Federation would be not issued the same on the
content decrees.

The proper implementation by the Russian Federation of decrees of the

European court of human rights is an important factor of stability of the Russian



ITPABOBI CUICTEMU

HayxkoBwii enextponuuit sxypnan 1-2013

legal system. A huge role in it plays the acts of the Supreme courts of the Russian
Federation.

Thus, in Decision of the Constitutional Court of the Russian Federation of
21.01.2010 Ne 1-P™ " js made an important conclusion: the provisions of 311
article of the Arbitration procedural code of the Russian Federation doesn't imply
the possibility to give retroactive decrees of the Plenum of the Supreme Arbitration
Court of the Russian Federation or the Presidium Supreme Arbitration Court of the
Russian Federation, which are containing it legal position on the issue of the
application of the provisions of the law, regardless of the nature of legal disputes
and established for these cases the constitutional framework of the rule of law with
retroactive effect. The constitutional court referred to the provisions of the
Convention and Protocols thereto, as well as based on their legal position of the
ECHR, including those expressed in the decisions, which are taken on the basis of
the complaints of the Russian citizens.

«Since the change of the interpretation of the highest judicial body law
provisions are considered in the Russian judicial practice as grounds for
cancellation of entered into force court decisions in the order of supervision, and so
on newly discovered circumstances, the European Court of human rights estimates,
in the first turn, resulted whether the quashing of the legal force of a court decision
was rendered in favor of the applicant, the deterioration of its legal status,
established by this act, as well as the compatibility of procedures, in which there
occurred such a cancellation, the General principles of the Convention in it
interpretation of the ECHR».

The possibility of re-examination of criminal case, in which the person has
already been finally acquitted or convicted, shall be allowed, under article 4 of
Protocol N 7 to the Convention, if there is evidence of new or newly discovered
facts, or if in the course of the previous proceedings were admitted significant

breaches that have influenced the outcome of the case. This norm, as articulated in
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relation to the criminal proceedings, the ECHR by means of interpretation in
conjunction with article 6 of the Convention disseminated and to civil cases,
finding that the derogation from the principle of legal certainty in these matters it is
possible to correct a significant (fundamental) violation of testifying to the
improper administration of justice (decree of 23 July 2009 on the case of

nlxxxiii

"Sutyajnik " v. Russia ).The quality of conformance of this criterion of the
grounds for cancellation of the court decision and of the validity of the derogation
from this principle in a particular case is determined by the ECHR individually for
each case.

In a Decision of June 7, 2007, in the case of Kuznetsov v. Russia™*" ECHR
stressed that the procedure of reconsideration of the case due to newly discovered
circumstances is not in itself contrary to the principle of legal certainty, to the
extent to which it is necessary to ensure the fair administration of justice; the court
saw itself's goal in determining of compatibility procedure with the provisions of
paragraph 1 of article 6 of the Convention on the protection of human rights and
fundamental freedoms.

Out of the decisions of the ECHR follow that the abolition of the court
decision in connection with given to interpretation of the Supreme court retroactive
force can't be considered as a violation of the principle of legal certainty, if it is
necessary for the fair administration of justice and the restoration of violated rights.
Recognizing a violation of article 6 of the Convention in the cases of this category,
the Court does not deny the opportunity to consider changing the interpretation of
the law as a newly opened or new circumstances, however, it emphasizes that the
variation of the enforcement of interpretation does not justify the abolition of a
court judgment in the applicant's favor. The inadmissibility of the abolition is not
associated it with the nature of the circumstances, as not existing at the time of the

consideration of the case, and the fact that the abolition of the court decision,
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which since roman law is the "law for parties”, have led to a deterioration in the
established by this decision of the person.

Thus, the abolition of the court decision in connection with the change of the
Supreme judicial body already after the issuance of the decision of interpretation
laid down in the basis of rules of law, if it leads to a deterioration of legal status of
a citizen established by a judicial decision is considered by the European Court of
human rights a person (regardless of the applied procedures cancel) as
incompatible with the provisions of the Convention, a criterion of its legitimacy is
recognized focus on the protection of acquired the status of a citizen or citizens
associations as obviously the weaker party in relations with the state, which
ensures the principle of legal certainty as to the legal status of the citizen.

This principle may not be regarded as preventing the cancellation of entered
into force court decision, if it is necessary for restoration of the rights of the citizen
or the improvement of their legal status (in particular, on the grounds that
otherwise would have been considered unacceptable), which in General
corresponds with the General principles of law in time, including giving them the
force feedback.

The decision of the constitutional Court of the Russian Federation dated
11.05.2005 Ne 5-P™" emphasizes: Convention for the protection of human rights
and fundamental freedoms, establishing in paragraph 2 of article 4 of Protocol no.
7 (in the wording of the Protocol No 11), the right not to be held to be tried or
punished twice does not preclude the re-consideration of a case in accordance with
the law and penal procedure of the state concerned, if there is evidence of new or
newly discovered facts, or if in the course of the previous proceedings have been
allowed to have a fundamental, principled nature of the material breach of
affecting the outcome of the case, makes a distinction between the re-charge or
restarting the tradition of the court for the same crime, which are prohibited in

paragraph 1 of this article, and the resumption of a case in exceptional cases.
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From the legal positions should be, that the requirements of legal certainty and
stability are not absolute and shall not prevent the resumption of the proceedings in
connection with the emergence of new or newly discovered circumstances, or if a
significant violations that were made at the previous stages of the process and led
to the wrong resolution of the case. A similar position formulated by the European
court of human rights in the case Nikitin v. Russia (judgment of 20 July 2004™,

The legislator, by envisaging a - observing enshrined in them the criteria and
conditions - procedural mechanisms and procedures for the review and
cancellation of entered into legal force of the sentence, shall be obliged to
formulate their unconditional basis. This is necessary to avoid arbitrary application
of the law and taking into account the fact, that it is a question of the revision of a
decision of a judicial authority, which has already entered into force and which,
therefore, been finally solved questions about the person's guilt and punishment.
Under this exception to the General rule on the prohibition turn for the worse are
permitted only as a measure of last resort, when failure to rectify miscarriage of
justice would distort the essence of justice, the meaning of a sentence as an act of
justice, destroying the necessary balance of constitutionally protected values,
including the rights and lawful interests of convicts and victims. The lack of
possibility of review of a final court decision in connection with the occurred in the
course of the previous proceedings material breach, which influenced the outcome
of the case, would have meant that - contrary to the principle of fairness and based
on it the constitutional guarantees of protection of human dignity and judicial
protection of human rights and freedoms - such an error of judgement cannot be
fixed. It would be also in contradiction with the Convention.

Thus, the judgments of the European Court of human rights are not sources of
Russian law in the form of precedent; they only reveal the content of the relevant

articles of the Convention of 1950. In the sense, in which they interpret the
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Convention, the decisions of the ECHR are obligatory for Russia, even if they were

made in respect to other States.

Summary

Saluting he recognition of the importance of the legislator (and Supreme courts
following by the legislator) the decisions of the ECHR, | am not quite able to agree with the
approach of the acts of the Court as “new
opinion, we should talk about another thing. ECHR checks on the fact of observing the
Convention of 1950 in a particular case. Fact of incorrect application (orapplication) of
the Convention had already taken place in the time of state bodies deunsking, which then
«appealed» to the ECHR. I n other words, the
wasn't simply “seen” (or was intentionally
fact means?

Therefore, in the context of Russian Qdnson (as well as propositions of law of
Criminal procedural code, Arbitration procedural code and Civil procedural code), it has been a
violation of international Treaty and the provisions of the forth part of the fifteenth article of the

Constitution-«i f an i nternational treaty of the R
envi saged by act, the rules of t bBupposdmatie r n a

this case anotr rule should act; the decision of a state body shall be a subject to revocation,
because it violates the proposition of substantive or procedural law.

For the purposes of implementation, all ECHR decisions can be conditionally divided
into two categoris: resolutions adopted by the Court in respect of the gtatty, and the
decision in respect of the other stafegties to the Convention.

In accordance with the article 46 of the 1950 Convention, states undertake to abide by
the final judgment of thed@irt in cases to which they are parties. In its first decision, the ECHR

noted that, i n accordance with t-pastiescoBthear t
Convention that are “parties in the dispuf
Court?”.

Degrees, which are adopted by the Court in respect of the other-ptatéss of the
Convention, formally aren't binding for the countries, who weren't parties to the case. However,
these acts may not be taken into account indaforcement praate of the national courts, the
Decision of the Court provides an interpretation of the Convention and, in it sense, is obligatory
for all countries of the Convention.

The former Chairman of the ECHR, R. Ri s ¢
the principal obligation, under which they are subscribed on the basis of the first article of the
Convention, namely: to ensure compliance with the rights and freedoms of any person, which i
subjected to their jurisdiction, as it had set in the Convenbabhat the same time with the light
of the interpretation, which is being give
Court shall refer decision on a particular case to the earlier adopted legal acts. Decrees of the
ECHR don't have the sigof a normative novelty, because it's represented the interpretation and
explanation, reveal the meaning and content of the particular provisions of the Convention, it
isn't, in essence, enabling legislation and it doesn't create new legal propositibes. T
interpretation of the ECHR, which provides provisions of the Convention, becomes a model for
solution of similar cases by all States.

Thus, the judgments of the European Court of human rights are not sources of Russiar
law in the form of precedent; theynly reveal the content of the relevant articles of the
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Convention of 1950. In the sense, in which they interpret the Convention, the decisions of the
ECHR are obligatory for Russia, even if they were made in respect to other States.
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